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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued undey reg- 
ulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.” They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered by 
the Department will be included in this publication. 

An Index-Digest of both the Agriculture Decisions and court deci- 
sions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, Wash- 
ington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 537) 


In re Datry Spectauries, Inc., anp Brook Hitt Farm, Inc. AMA Doe. No. 41-16. 
Decided January 7, 1944. 
Variance Between Provision of Proposed Order and Approved 
Order Unsupported by Evidence as Affecting Validity of Provision 


Where, prior to the issuance of Order No. 41, regulating the handling of milk in 
the Chicago marketing area, notice was given by Secretary pursuant to act of 
a public hearing on a proposed marketing agreement and proposed order which 
exempted producer-handlers from the operation of the order except as to filing 
of reports, and there was no mention during the hearing and no proposal was 
then made relating to the regulation of producer-handlers, it is held that, under 
the circumstances, the variance between the proposed order and the approved 
order unsupported by evidence did not comply with the requirement of the act 
as to notice and hearing upon the proposed order, inasmuch as there was no 
opportunity as is now the case, to except, after hearing, to the contested 
provision, and because the provision in question is not an integral part of the 
regulatory scheme under the act, and, therefore, relief sought by petitioners for 
exemption from the operation of the contested provision of the order is 
granted. 

The Wallrich Law Office, of Shawano, Wisconsin, for petitioners. Messrs. G. 
Osmond Hyde and Jesse L. Cook for Food Distribution Administration. Mr. 
Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On January 22, 1948, Dairy Specialties, Inc., and Brook Hill Farm, 
Inc., filed a petition under Section 8(15) (A) of the Agricultural Ad- 
justment Act (1933), as amended and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), complaining of certain provisions of Order No. 41? regulating 
the handling of milk in the Chicago, Illinois, marketing area, and certain 
rulings of the market administrator thereunder. 

The controversy concerns the application of section 941.6(a) (3) of 
the order for the period September 1, 1939, to June 30, 1940, and the 
application of section 941.6(a) (2) for the period July 1, 1940, to June 
30, 1941. These sections of the order provide in general that milk or 
cream received in bulk by a handler from’a handler who distributes part 
of his own production shall be considered as utilized in the lowest- 
priced class specified in the order but that if the receiving handler dis- 
poses of the milk for other than the lowest-priced class use, the differ- 
ence in value shall be added to the total value of the receiving handler’s 
milk.2. In other words, a handler receiving milk in -bulk from a pro- 
“7 The order effective at the times pertinent here may be found in 7 CFR, 1939 and 1940 Supfs., 


multiplying the quantity of milk disposed of by the 
handler in each of the classiffications by the applicable minimum price for each class and adding 
together the totals. To his producers, however, the handler pays the uniform or blended price 
computed for all producers by dividing the total value of all milk received from all handlers by 
the total amount of the milk. Any excess of the total value of a handler’s milk over the value 
at the uniform or blended price is paid into the producer-settlement fund maintained by the market 
administrator from which handlers the total value cf whose milk is less than the payments to 
producers at the uniform or blended price are entitled to withdraw the amount of such difference. 


1 


941.0 et seq. f 
2The total value is ascertained by 
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ducer-handler is required to account to the producer-settlement fund for 
the difference between the value of the milk at the surplus class price 
and the utilization value for the milk. 

A hearing upon the petition was held in Chicago, Illinois, on March 
22, 1943. Both petitioners and the Food Distribution Administration 
were represented by counsel and filed briefs. The presiding officer 
issued a report recommending that the relief requested be denied. Peti- 
tioners filed exceptions to the report. Except as to whether there is 
evidence in the promulgation record supporting the contested provisions 
of the order, there is no major factual dispute and the pertinent facts 
are set out below under “Findings of Fact.” At the hearing, the pro- 
mulgation records for the order as originally issued and for the amend- 
ments effective July 1, 1940, were incorporated by reference into this 
proceeding. 

Petitioners contend in substance (1) that Brook Hill Farm, Inc., 
should be considered a producer with respect to the milk received in 
bulk by Dairy Specialties, Inc., inasmuch as certified milk should be 
exempt from the order, and (2) that section 941.6(a) (3) of the order 
(later section 941.6(a) (2)) is invalid because the notice of the hearing 
preceding the promulgation of the order did not mention the provisions 
of the section and the records of the hearings in connection with the 
order as originally promulgated and as amended July 1, 1940, contain 
no evidence on the subject. The Food Distribution Administration 
contends that Brook Hill Farm, Inc., is a handler distributing part of 
its own production, namely the certified milk, and that, therefore, the 
contested provisions apply. It contends that there is evidence in the 
promulgation record supporting these provisions of the order and that 
there is no fatal defect in the notice issued and the opportunity for 
hearing afforded. 

FINDINGS OF FACT 

1. Brook Hill Farm, Inc., is a Wisconsin corporation engaged in the 
operation of a dairy farm at Genesee Depot, Wisconsin. During the 
period September 1, 1939, to June 30, 1940, certified milk produced on 
the farm was bottled and sold to Brook Hill Laboratories. Dairy 
Specialties, Inc., an Illinois corporation, purchased from Brook Hill 
Laboratories certified milk for sale in Chicago, Illinois, and the sur- 
rounding area. During this period Brook Hill Farm, Inc., also sold 
Golden Guernsey milk in bulk to Dairy Specialties, Inc., who bottled 
and distributed it in the Chicago, Illinois, marketing area. Brook Hill 
Farm, Inc., Brook Hill Lanpenotes, and Dairy Specialties, Inc., are 
affiliated corporations. 

2. On June 9, 1939 notice was given by the Secretary of Agriculture 
pursuant to the act of a public hearing on a proposed marketing agree- 
ment and proposed order to be held on June 26, 1939. The notice of 
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the hearing was accompanied by the proposed marketing agreement 
and order. The proponent of the order was the Pure Milk Association 
of Chicago, a cooperative association of producers. The proposed 
marketing agreement and order contained the following provisions 
applicable to handlers who are also producers: 

“Sec. 6 Handlers who are also producers. (a) Application of provi- 
sions. No provision hereof shall apply to a handler who is also a pro- 
ducer and who purchases no milk from producers or an association of 
producers, except. that such handler shall make reports to the market 
administrator at such time and in such manner as the market admin- 
istrator may request.” 


3. The record of the hearing referred to in finding 2 contains no men- 
tion of any change in or addition to the proposal with respect to handlers 
who are also producers. 

4. The order, as promulgated by the Secretary of Agriculture effec- 
tive September 1, 1939, contained the following provisions with respect 
to handlers who are also producers in addition to those mentioned in 
the proposed marketing agreement and proposed order upon which the 
hearing was held: 

“Sec. 941.6 Application of provisions. (a) Handlers who are also 
producers. .. . (3) The market administrator, in computing the value 
of milk for any handler pursuant to Sec. 941.7, shall consider as Class 
III milk any milk or cream received in bulk-by such handler from a 
handler who distributes part of his own production. If the receiving 
handler disposes of such milk or cream for other than Class III pur- 
poses, the market administrator shall add to the total value computed 
pursuant to Sec. 941.7 the difference between (a) the value of such 
milk or cream at the Class III price and (b) the value according to 
its actual usage.” 


5. Effective July 1, 1940, the order was amended to provide as 
follows: 

“Sec. 941.6 Application of provisions. (a) Handlers who are also 
producers. ... (2) The market administrator, in computing the value of 
milk for any handler pursuant to Sec. 941.7, shall consider as Class IV 
milk any milk or cream received in bulk by such handler from a handler 
who distributes a part of his own production. If the receiving handler 
disposes of such milk or cream for other than Class IV purposes, such 
handler shall pay to producers, through the producer-settlement fund, 
the difference between (a) the value of such milk or cream at the Class 
IV price and (b) the value according to its actual -utilization by the 
handler... .” 

6. Upon the inception of the order in 1939, Dairy Specialties, Inc., a 
handler subject to the order, requested the market administrator’s 
assistance in preparing its first report under the order. The auditor 
sent for this purpose by the market administrator instructed Dairy 
Specialties, Inc., to exclude from its report the certified milk produced 
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by Brook Hill Farm, Inc., and also the Golden Guernsey milk received 
in bulk from Brook Hill Farm, Ine. Dairy Specialties, Inc., continued 
to make out its monthly reports as instructed until it was notified upon 
September 5, 1940, by the market administrator, that Brook Hill Farm, 
Inc., would be treated as a handler who was also a producer and that, 
therefore, amounts would be due after a reaudit because of the provi- 
sions of sections 941.6(a) (3) and 941.6(a) (2) of the order. The total 
amount for the period September 1, 1939, to June 30, 1941, is $4,059.94. 
Petitioner Dairy Specialties, Inc., has paid to the market administrator 
the difference between the applicable uniform or blended prices to pro- 
ducers and the utilization value of the milk but contests the validity 
of the requirement that it pay the difference between the Class III 
(September 1, 1939, to June 30, 1940) and the Class IV (July 1, 1940, to 
June 30, 1941) prices and the utilization value of the milk. 

7. Effective July 1, 1941, the order was amended and one of the 
results of the amendments was the elimination of the contested provi- 
sions of the order. 

CONCLUSIONS 
Section 8c(3) of the act is as follows: 
“Whenever the Secretary of Agriculture has reason to believe that 


the issuance of an order will tend to effectuate the declared policy of 
this title with respect to any commodity or product thereof specified in 
subsection (2) of this section, he shall give due notice of and an oppor- 
tunity for a hearing upon a proposed order.” 


Section 8c(4) is as follows: 

“After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issu- 
ance of such order and all of the terms and conditions thereof will tend 
to effectuate the declared policy of this title with respect to such 
commodity.” 

The language “due notice,” “opportunity for hearing,” and “finds . . . 
upon the evidence,” is the terminology usually employed in discussions 
of the procedural due process requirements applicable to adjudicative, 
or quasi-judicial, activities of administrative officers or agencies. Never- 
theless, the issuance of orders under the act is essentially the exercise 
of a rule-making, or quasi-legislative function.* But even if this be so, 
and less rigid procedural formulas accordingly demanded than in the 
case of adjudicative functioning, we think petitioners’ case, viewed in 
its totality, warrants exemption from the contested provisions of the 


order. 
Prior to the issuance of the order, notice was given and a hearing was 


8 Bee United States v. Wrightwood Dairy, 127 F.(2d) 907 (C.C.A. 7th 1942). 
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held upon a proposed marketing agreement and order which exempted 
producer-handlers from the operation of the order except for the filing 
of reports. There was no mention of producer-handlers during the 
hearing and no proposal was made relating to the subject matter of the 
contested provisions. Furthermore, there was no opportuntiy, as is now 
the case,‘ to except, after the hearing, to the contested provisions before 
they appeared finally. in the order. 

Under the circumstances, then, it is doubtful that there was adequate 
notice and opportunity for a hearing upon the contested provisions of 
the order.» It is not enough to say that sufficient opportunity was 
afforded simply because there was a hearing and that all aspects of 
milk production and marketing affecting the Chicago area were open 
for discussion. The hearing was held upon a specific proposal which 
exempted producer-handlers. In the absence of any intimation that 
the regulation complained of, or something of the same nature, should 
be adopted, the handlers who would be affected can hardly be expected 
to have prognosticated something which was apparently not under con- 
sideration by anyone at the time of the hearing. 

Examination of the record shows ample evidence upon the regulatory 
scheme embodied in the order as issued, namely, the classification and 
valuation of milk according to use, the producer-settlement fund, the 
payment of uniform or blended prices for milk, etc. However, we find 
no evidence direct or indirect in support of the additional prescription 
that handlers receiving milk in bulk from producer-handlers pay into 
the producer-settlement fund the difference between the Class III price 
and the utilization value of the milk. Moreover, these provisions are not 
an integral part of the regulatory scheme. They constitute a supple- 
mentary device which has been employed in some milk orders. issued 
under the act but not in others. Apparently, the number of producer- 
handlers in a market and their practices determine whether the con- 
tested provisions are necessary in order to prevent a breakdown of the 
general plan for stabilizing the cost of milk to handlers and the prices 
to producers. One gathers from the entire record of this proceeding that 
producer-handlers under Order No. 41 are very small in number and 
are not a threat to the successful operation of the regulatory plan. 

In summary then, the deficiencies pointed out warrant the granting 
of the relief requested. Our conclusion holds true not only for the period 
of the original order, September 1, 1939, to June 30,1940, but also for 
the period July 1, 1940, to June 30, 1941. While it may be true that 
sufficient notice and opportunity for a hearing existed in connection with 






4See rules of practice, 7 CFR, 1941 Supp., 900.12, as amended, 8 F.R. 2813. 

SIf it should be argued that the availability of this proceeding remedies any defeets in notice, 
opportunity for hearing or evidence, it is doubtful that the scope of this proceeding on such 
matters extends to soything. more than a review of Pee upon which the order was promul- 


gated. See In re Wawa Dairy Farms, Inc., 2 A.D. 
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the amendments effective July 1, 1940, even though Brook Hill Farms, 
Inc., was not regarded as a producer-handler until September 5, 1940,° 
the promulgation record for the amendments contains no more evidence 
on the subject than the original promulgation record. 


ORDER 
In view of the foregoing, the relief requested by petitioners is 
granted. Copies of this document shall be served upon the parties by 
registered mail or in person. 


(A. D. 538) 


In re Unton Grove Creamery Co. AMA Doc. No. 41-18. Decided January 10, 
1944. 


Consent Dismissal 


At request of petitioner in this proceeding, its petition is dismissed with prejudice 
as to complaint relating to classification of milk used in manufacture of butter 
and without prejudice as to complaint concerning classification and pricing 
where standardization was followed. 


Mr. Arthur R. Seelig, of Chicago, Illinois, for petitioner. Messrs. Frank A. Gal- 
lagher and John J. Toohey for Food Distribution Administration. Mr. Earl J. 
Smith, Presiding Officer. 


DISMISSAL OF PETITION 

At the request of the petitioner in the above-entitled matter, the peti- 
tion is dismissed with prejudice as to the complaint concerning the 
classification of milk used in the manufacture of butter and without 
prejudice as to the complaint concerning classification and pricing 
where standardization was followed. Copies hereof shall be served 
on petitioner by registered mail or in person and on the Food Distribu- 
tion Administration. 


CONSENT DISMISSAL 


A. D. 539. In re Sam Lerner, doing business as Oregon Creamery Co. 
AMA Doc. No. 41-14. January 10, 1944. Decision by Thomas J. 
Flavin, Assistant to the War Food Administrator. 


(A. D. 540) 


In re St. Lovis Nationa Stockyarps Company. P&S Doc. No. 1246. Decided 
January 4, 1944. 
Stay of Effective Date of Order—Impounding of Funds 


On the ground that after date of the decision in this proceeding, of December 7, 
1943, the respondent and the Food Distribution Administration have agreed 
upon a plan for impounding the funds representing the differences between 
the present rates and the prescribed rates, upon motion of the respondent it is 


. Walling, decided November 10, 1943, by the Circuit Court of Appeals for the 
Bighth Coat [Pike & Fischer, Decisions, 33c.24-1] in which a definition in a notice of a hear- 
i age order under the Fair Labor Standard Act was held to be “reasonably sufficient” 


oo cnet that they were in all reasonable certainty within the compass of the 
proceedi 


. 
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allowed until February 7, 1944 to amend its applications, and the effective 
date of December 7, 1943, for reconsideration of the order and rehearing, is 
stayed until not less than 30 days after the decision on the application. 


Mr. M. W. Borders, of Kansas City, Missouri, for respondent. Mr. G. N. Dagger 
and Mr. J. O. Parker for Food Distribution Administration. Mr. J. J. Curry, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


RULING ON MOTION 

An order was issued in this proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), on December 7, 1943 (2 A.D. 
664), prescribing rates to be charged by the respondent, St. Louis Na- 
tional Stockyards Company, at its stockyard at National City, Illinois. 
Respondent has filed applications for reconsideration of the order, re- 
hearing, etc., and has requested that the effective date of the order 
be stayed pending decision upon its applications, and that it be allowed 
time to amend the applications. By an order issued December 31, 
1943 (2 A.D. 743), we refused to postpone the effective date of the 
prescribed rates unless some plan such as impounding was put into 
effect. 

Respondent and the Food Distribution Administration have agreed 
upon a plan for impounding the differences between the present rates 
and the prescribed rates, pending decision upon the applications, if the 
effect of the December 7 order is stayed. ; 

On the basis of the stipulation between the parties, respondent is 
allowed until February 7, 1944, to amend its applications, and the 
effective date of the December 7 order is stayed until not less than 30 
days after the decision on the applications. No action taken pursuant 
to the stipulation shall prejudice the rights of either party. 


(A. D. 541) 
In re ASSOCIATED VETERINARIANS. P&S Doc. No. 1522. Decided January 5, 1944. 


Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this proceeding instituted by the com- 
plaint of the Agricultural Marketing Administration (now Food Distribution 
Administration) charging the respondents with the perpetration of certain un- 
fair, unjust, unreasonable, unjustly discriminatory and deceptive practices, 
and failure to render reasonable stockyard services in violation of the act, it 
is ordered that the respondents shall cease and desist from (1) failing to take 
required temperature in applying tuberculin tests to livestock, (2). failing to 
apply approved tests to livestock on which health certificates are issued, (3) 
recording tests not actually taken, (4) failing to take blood samples when 
testing for Bang’s disease, (5) issuing false certificates showing livestock had 
been tested, (6) allowing unauthorized persons to perform veterinary services, 
and (7) permitting others to affix respondents’ names to charts or certificates 
without respondents’ knowledge of the true facts; and it is further ordered that 
registration under act of three respondents is suspended for 3 years and of 
another respondent for 30 days only on the ground that the latter did not 
actually know of the unfair practices of the a oe aie Re 

; nnis & Grannis, of South St. Paul, Minnesota, for W. BE. Day. essrs. 

Ment LeVander, of South St. Paul, Minnesota, for R. H. Forsythe, Mr. A. I. 
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Levin, of St. Paul, Minnesota, for P. E. Bailey and E. L. Orput. Mr. J. O. 
Parker for Food Distribution Administration. Mr. R. L. Dillman, Mr. J. J. 
Curry, and Mr. John E. Croak, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), instituted by the complaint of the Agricultural 
Marketing Administration (now Food Distribution Administration) on 
November 20, 1942. Before the procedural steps in the proceeding are 
enumerated, there is given an outline of the situation prior to the com- 
plaint, as disclosed by the present record. 

The respondents, Drs. E. L. Orput, P. E. Bailey, R. H. Forsythe, and 
W. E. Day, veterinarians licensed by the State of Minnesota, have for 
some years performed veterinary services at the St. Paul Union Stock- 
yards, South St. Paul, Minnesota. To cut expenses and avoid some of 
the disadvantages of competition, they were banded into an organiza- 
tion called Associated Veterinarians. There are indications that this 
organization was not a strict partnership in every sense, but it was 
a partnership in form and was generally considered a partnership. It 
applied to their work at the yards only, and they were free to engage 
in other practice not affected by the association. Their expenses and 
profits at the yards were divided among them. They alternated on duty 
at the yards, one doctor being on duty for a day, and then off duty 
until the other three, in order, had served a day each, their day of duty 
running from about 2 p.m. one afternoon until the same time the next 
afternoon. As the stockyard is within the jurisdiction of the Packers 
and Stockyards Act, they were required to register with the Secretary 
of Agriculture before performing services there. They did not have 
separate registrations, but all four were covered by the single registra- 
tion of the partnership as a market agency. 

Among the services rendered by respondents was testing cattle for 
tuberculosis and for Bang’s disease. State and Federal regulations for 
the tuberculin test for tuberculosis require the animal’s temperature 
to be taken at prescribed intervals before and after the injection of 
tuberculin. A required part of the Bang’s disease test is taking a sample 
of the animal’s blood, on which a laboratory test is run. Due to the 
time of day blood samples were taken and the alternating duty plan 
used by respondents, the doctor on duty did not test the blood samples 
he took, but tested those taken by one of the other doctors. In turn, the 
samples he took were tested by another of the four doctors, and so on. 

In 1942, charges of irregularities in making tuberculosis and Bang’s 
tests were brought against the Associated Veterinarians before the 
Minnesota Live Stock Sanitary Board. At hearings before the Board 
on July 11 and 18, 1942, there was testimony that Drs. Forsythe, Bailey, 
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and Orput had failed to take blood samples of some of the cattle they 
purportedly tested for Bang’s disease, and had not taken the tempera- 
tures required in making tuberculin tests for tuberculosis. Forsythe 
denied the charges against him. He said that one of the witnesses 
was a disgruntled former employee of Associated Veterinarians, that 
he had required hospital treatment for alcoholism after a drinking spree, 
and that he had a bad police record. Upon investigation, the Board 
ascertained that this witness had been hospitalized for angina pectoris, 
and that his police record consisted only of a charge of running a 
traffic light, which charge was dismissed, and a charge of overparking, 
for which he paid a fine of 50 cents. Forsythe said that, because of his 
duties with the Procurement and Assignment Board for Minnesota, he 
had known that another witness against him was a veterinarian investi- 
gating him at the time of the investigation testified to. Bailey and 
Orput denied that they had committed irregularities, and indicated 
that the charges originated with people who wanted to get them out of 
the yards.. Dr. Day said the association was a partnership monetarily, 
but not such as to make a partner responsible for the quality of work 
done by other partners. At the close of the hearing on July 18, the 
Board exonerated Day by a unanimous vote, but voted to disqualify the 
other three for making tests approved by the Board. The record in the 
present proceeding shows that the three were reinstated to full practice 
by the Board on February 25, 1943, but does not give the reasons for 
the reinstatement. 

A hearing on similar charges against Drs. Forsythe, Bailey, and Orput 
was held before the Minnesota Veterinary Examining Board on October 
13, 1942. The partnership had ceased to function, and Dr. Day was not 
involved in these charges. Attempts were made by the three respond- 
ents to discredit all the testimony against them. The hearing adjourned 
to October 20, 1942. When it reopened, irregularities were admitted for 
the first time. Even then the offenses were represented as omissions due 
partly to conflicting regulations, lax supervision, and inadequate facil- 
ities. It was stated that most of the charges could be easily shown 
to be false, but that there had been a few irregularities which had not 
resulted in harm to anyone. The doctors were said to have long favor- 
able records of work for their profession, including introduction of a 
bill for governing its practice by Dr. Forsythe when he was a member 
of the legislature. The Board then suspended the licenses of the three 
for six months, but provided that the suspension should expire on 
January 20, 1943, because the doctors had already been off the yards 
for three months. 

The complaint in the present proceeding charged the four respondents 
with failing to take the required temperatures in performing the tuber- 
culin tests, failing to take the blood samples in the Bang’s tests, falsify- 
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ing records of tests, and issuing health certificates on animals not tested. 
It was served by registered mail on November 28, 1942. Dr. Day filed 
an answer on December 8, 1942, denying that he had committed or con- 
sented to violations, stating that the partnership had terminated on 
July 20, 1942, and asking oral hearing. By telegram on December 18, 
Drs. Orput and Bailey waived hearing and stated that Dr. Forsythe was 
sending a letter explaining the situation. On December 26, Dr. Forsythe 
filed an answer referring to each section of the complaint. He alleged 
that some temperatures had been missed because the barn was hot, that 
during rushes some animals had not been bled, and that in isolated 
-instances some information in health certificates was not definitely 
taken from a test. He asked whether disciplinary action would go 
against the group or the individuals, requested that he be allowed to 
file a consent order after receiving information on this, and asked that 
if a hearing was held it be under the shortened procedure. 

On January 4, 1943, Examiner Raymond L. Dillman wrote Forsythe’s 
counsel that, as oral hearing had been requested, there would be an oral 
hearing if the facts were not admitted, that the hearing would involve 
the association and all its members, and that any respondent might 
submit such proposed consent order as he desired. On May 11, Forsythe 
filed a waiver of hearing and consented to a cease and desist order 
against him, admitting the facts stated in his answer. At the same time, 
the Food Distribution Administration filed objection to such an order, 
requesting an oral hearing unless respondents would admit the facts as 
alleged in the complaint and would consent to whatever order the 
Secretary may deem proper. On May 24, Examiner John J. Curry wrote 
the respondents that Forsythe’s pleadings, adopted by Orput and Bailey, 
did not admit the facts alleged in the complaint and would be con- 
siered an answer, and that the matter would be set for hearing. On 
August 23, respondents were served with a copy of a notice by Examiner 
Curry that the hearing would be held in St. Paul on September 15, 1943. 

The hearing began at the appointed time and place before Examiner 
J. E. Croak. Because complainant had to appear in court on another 
matter, it was continued to September 20. It was resumed on September 
18, when A. I. Levin, counsel for respondents Orput and Bailey, admitted 
the facts, waived hearing, and consented to issuance of a cease and 
desist and suspension order. He said ihese two respondents had not 
practiced in this field for a year, and would Jike any punishment against 
them to start when they stopped business. To get early disposal as to 
them, without waiting for action as to the others, they consented to an 
interim order against them, waiving an examiner’s report and other 
such procedure. Counsel stated, however, that if complainant was 
harsh, he would like the opportunity of arguing before the Secretary. 
The hearing temporarily adjourned. 
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At resumption of the hearing on September 20, Harold LeVander, 
counsel for respondent Forsythe, admitted the facts alleged in the com- 
plaint if certain changes were made in paragraphs 6(1) and 7(a), and 
waived further procedure except filing a suggested order and arguing 
before the Secretary. He was given 30 days to file a suggested order, 
and the hearing again temporarily adjourned. 

When the hearing was resumed on September 22, Vance B. Grannis, 
counsel for respondent Day, read a stipulation which resulted from a 
prehearing conference, by which various affidavits, transcripts in the two 
State hearings, etc., were admitted into the record. He consented to an 
order on the record, waiving further procedural steps except the right 
to file a brief, for which he was given 20 days. Joseph O. Parker, 
counsel for complainant, waived further hearing and said that com- 
plainant’s suggested order would be served on respondents. The hear- 
ing then closed. 

Complainant filed its suggested order on October 22, 1943. It con- 
tained findings that three respondents had violated the act and con- 
clusions that the fourth was responsible for the violations of his 
partners. A cease and desist order was recommended, and suspension 
of the registration of all four respondents for five years from July 20, 
1942, or three years from the date of the order. The suggested order 
was served on counsel for all respondents by November 5, 1943. On 
November 9, Day filed a memorandum pointing out that he took no 
part in, and did not share the profits from, the services performed in 
the Luhrs barn, and that those in charge of the Howey calf pen put 
fewer calves in the pen to be tested on his days of duty because they 
knew that he insisted upon performing the tests correctly. Nothing 
further has been filed. 


FINDINGS OF FACT 


1. Associated Veterinarians, a partnership composed of Drs. E. L. 
Orput, P. E. Bailey, R. H. Forsythe, and W. E. Day, is and was at all 
times material herein registered under the act as a market agency 
operating in South St. Paul, Minnesota, on the St. Paul Union Stock- 
yards, posted by the Secretary of Agriculture as a stockyard within 
the meaning of the act (9 CFR 204.1). 

2. According to their tariff, the Associated Veterinarians held them- 
selves out to render certain veterinary services at the’ yards, including 
applying tuberculin tests for tuberculosis to cattle and testing cattle for 
Bang’s disease. 

3. At various times during the five years preceding November 1942, — 
respondents Orput, Bailey, and Forsythe, in applying the tuberculin 
test, failed to take the temperatures required, failed to apply the ap- 
proved test to all livestock submitted for testing, recorded tempera- 
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tures not taken, and signed test charts and issued health certificates 
showing that improperly tested livestock had passed the proper tuber- 
culin test. 

4. At various times during the same period, the same three re- 
spondents, in purportedly testing livestock for Bang’s disease, failed 
to take blood samples, failed to test all livestock submitted for testing 
according to regulations and approved methods, recorded blood samples 
an tests not taken, and issue health certificates showing that untested 
livestock had been tested. 

5. At various times during the same period, the same three re- 
spondents allowed persons not authorized to perform veterinary services 
to draw blood, take temperatues, prepare test charts and health certifi- 
cates, affix respondents’ names to such charts and certificates, and issue 
them, when respondents did not know whether the facts reflected in 
them were true. 

6. While respondents operated and were registered as a partnership, 
they did not think that one partner was responsible for the quality of 
the professional work of the others. The partnership ceased to function 
on July 20, 1942. 

7. Respondent Day had no part in and did not share the profits of 
the operations of the other respondents at the-Luhr’s barn, where some 
of the violations occurred. 

8. Fewer calves were submitted for testing in the Howey calf pen 
on respondent Day’s day of duty, as he insisted that the calves be tied 
so that blood samples could be taken and identified. On other days 
the calves purportedly tested in this pen were seldom if ever tied, and 
few, if any, were actually tested. 

9. There is no evidence that respondent Day ever failed to perform 
a Bang’s test properly. There is testimony, denied by him, that he was 
lax in taking temperatures in tuberculin tests. 

10. Respondent Day did not actually know of nor consent to the 
violations of his partners, but there were times when he had doubts 
whether respondent Orput had taken all the blood samples he was 
supposed to and whether respondent Forsythe had run all the blood tests 
he was supposed to. 

11. Respondent Day was cxonerated when the Minnesota Live Stock 
Sanitary Board withdrew its approval of the other respondents, and 
he was not. charged when the Minnesota Veterinary Examining Board 
suspended the licenses of the other respondents. 


CONCLUSIONS 


The first question to be determined is whether further procedural 
steps are necessary before a final order is entered. This arises because 
at one session of the hearing counsel for two respondents said he wanted 
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oral argument if complainant was harsh, and at another session counsel 
for another respondent waived further procedure except filing a sug- 
gested order and arguing orally. Oral argument, under our practice, 
contemplates issues crystallized by exceptions to an examiner’s report. 
9 CFR, 1941 Supp., 202.16(d), 202.19; In Re Gentry-Thompson Stock 
Yards Company, 2 A.D. 173, Pike and Fischer, Decisions, 46b.33-1 
(1943). Since they both waived the examiner’s report, it is not clear 
just what counsel intended by their reservations. Furthermore, no sug- 
gested order was submitted by any of the respondents, and after com- 
plainant’s contentions, in its suggested order, were served, there has 
been filed neither a claim that it was harsh nor a request for oral 
argument. Under these conditions, there seems no necessity for oral 
argument, and the proceeding is ready for order. 

The acts and omissions mentioned in Findings 3, 4, and 5 constituted 
failures to render reasonable stockyard services in violation of section 
304, and unfair, unjust, unreasonable, unjustly discriminatory and 
deceptive practices in violation of sections 307 and 312 of the act. 
Certifying an animal as free from tuberculosis when the temperatures 
necessary to apply the test for tuberculosis had not been taken, and 
certifying that a blood test showed it free of Bang’s disease when its 
blood had not been tested, are not mere unimportant acts of omission. 
These false certifications made it possible for diseased animals to be 
scattered far and wide. The persons who paid for tests they did not 
get were cheated of the fees they paid, but there is no way to measure 
the damage to herds which may have been infected by tuberculosis 
and Bang’s disease, or to persons who may contract tuberculosis and ~ 
undulant fever, as a result of respondents’ conduct. The violations 
were indeed serious, and fully justify the ceases and desist and sus- 
pension order stated below. 

The case of Dr. Day is different from that of the others. He is re- 
sponsible for the acts of his partners under section 403 of the act. 
Since it appears, however, that the violations occurred in phases of 
the business for which the partners considered that Day was not re- 
sponsible, and he did not actually know of them, his registration need 
not be suspended for as long a period as that of the others. 


ORDER 


Respondents, and each of them, shall cease and desist from: 

1. Failing to take all the required temperatures in applying tuber- 
culin tests to livestock; 

2. Failing to apply the approved test to all livestock submitted for 
testing and on which they issue test or health certificates; 

3. Recording temperatures, blood samples, or tests not actually taken 
in testing livestock; 
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4. Failing to take blood samples when testing livestock for Bang’s 
disease ; 

5. Issuing certificates showing that untested or improperly tested 
livestock had been tested or had passed the test; 

6. In applying tuberculin or Bang’s tests, allowing persons not author- 
ized to perform veterinary services to draw blood, take temperatures, 
or prepare test charts or health cetificates; and 

7. Permitting others to affix respondents’ names to charts or certifi- 
cates, or to issue them, when respondents do not know whether the 
facts reflected in them are true. 

The registration under the act of respondents Orput, Bailey, and 
Forsythe, and each of them, is suspended for a period of three years, 
beginning on the effective date of this order. 

The registration under the act of respondent Day is suspended for a 
period of 30 days, beginning on the effective date of this order. 

This order shall become effective 30 days after its date. 


(A. D. 542) 


In re Tuomas E. Swtney ANd WitirAm B. Swiney, doing business as Swiney 
Brothers. P&S Doc. No. 1574. Decided January 6, 1944. 


Consent Order—Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted by 
an Order of Inquiry and Notice of Hearing, issued by the Deputy Director of 
the Food Distribution Administration charging the respondent, a market 
agency, with the perpetration of certain unfair, unjustly discriminatory and 
deceptive practices or devices, and with failure to render reasonable stockyard 
services, it is ordered that the respondent shall cease and desist from (1) re- 
porting weights of livestock to consignors not supported by duly executed scale 
tickets, (2) issuing false reports to consignors of livestock that consignments 
were sold in separate lots, and (3) failing to keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions involved in 
their business. 

Mr. C. F. Neylan for Food Distribution Administration. Mr. J. B. Poindexter, 
Examiner. . 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (1 U.S. C. 1940 ed. 181 et seqg.), instituted by the complaint 
of the Deputy Director of the Food Distribution Administration on 
September 24, 1943. The respondents, Thomas E. Swiney and William 
B. Swiney, doing business as Swiney Brothers, a market agency, at the 
Union Stock Yards, Chicago, Illinois, were charged: with failing to 
obtain individual scale tickets; wilfully making false entries on their 
accounts, records, and memoranda; and failing to keep adequate records. 
On October 27, 1943, the respondents acknowledged service of the com- 


































SWINEY BROTHERS 





A. D. 542 15 
plaint, admitted the truth of the allegations contained therein, waived 
hearing, and consented to the issuance of an order against them. 


FINDINGS OF FACT 

1. Respondents are members of a partnership, composed of Thomas 
E. Swiney and William B. Swiney, doing business as Swiney Brothers, 
registered under the act as a market agency. At all times here involved, 
they engaged in the business of buying and selling livestock on com- 
mission at the Union Stock Yards, Chicago, Illinois, posted by the Sec- 
retary of Agriculture as a stockyard within the meaning of the act 
(9 CFR 204.1). 

2. At divers times during 1941 and 1942, the respondents sold live- 
stock on a weight basis belonging to one consignor with livestock 
belonging to other and different consignors, and, in accounting to such 
consigners, reported weights which were not supported by individual 
duly executed scale tickets evidencing that such weights were true and 
correct. 

3. At divers times in 1942, respondents issued accounts of sales to 
consignors for whom they had sold livestock on a weight basis showing 
that the livestock was sold in individual drafts, when in truth and in 
fact, the livestock had been weighed and sold with livestock belonging 
to other and different consignors in one lot. 


CONCLUSIONS 

Failure to properly weigh and report to consigners the true and 
correct weight of livestock, as in Finding 2, is an unfair, unjustly dis- 
criminatory and deceptive practice or device and in violation of section 
312 of the act and the regulations promulgated thereunder. Wilfully 
making false entries on their accounts, records, and memoranda, and 
failure to keep records fully disclosing their business transactions, as in 
Finding 3, constitutes a violation of the act. 


ORDER 
Respondents are ordered, therefore, to cease and desist from: 

1. Selling livestock belonging to one consignor with livestock belong- 
ing to other and different consignors, and, in accounting to such con- 
signors, reporting weights not supported by individual duly executed 
scale tickets evidencing that such weights were true and correct. 

2. Issuing accounts of sales purporting to show livestock sold in indi- 
vidual drafts, when, in fact, such livestock had been weighed and sold 
with livestock belonging to other and different consignors in one lot. 

3. Failing to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in their business, 
to-wit: Failing to keep copies of accounts of sale showing the true and 
correct weight of each owner’s livestock sold on a weight basis and 
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weighed in individual drafts, and copies of scale tickets in support 
thereof covering separate weighing of each consigner’s livestock sold 
on a weight basis. 

Copies hereof shall be served on respondents by registered mail or 
in person, and on the Food Distribution Administration. Except as to 
service, this order shall become effective five days after its date. 


(A. D. 543) 
In re Martin Bucaro, trading as Butler’s Live Poultry Market. P&S Doc. No. 
1501. Decided January 10, 1944 
Licenses—Denial of Application 


Where applicant for license to do business as a live poultry dealer made no effort 
to show himself fit for license, moved from the address shown in his applica- 
tion leaving no forwarding address, he is deemed to have abandoned applica- 
tion, and, therefore, his application for a license is denied, and this proceeding 


dismissed. 
Mr. J. O. Parker for Food Distribution Administration. Mr. John B. Poindexter, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER DENYING LICENSE 

On June 27, 1942, Martin Bucaro, trading as Butler’s Live Poultry 
Market, applied for a license under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), as a live poultry dealer in Chicago, Lhnois. 
On July 25, 1942, he was ordered to show why his application should 
not be denied, because information in his application was insufficient to 
show that he was financially able to meet the obligations he would 
incur, and because he had bought poultry without paying for it. A 
copy of the order was delivered to the applicant on August 5, 1942. 

On December 30, 1943, the Food Distribution Administration filed a 
motion to deny the application on the ground that it would be imprac- 
ticable to proceed with a hearing because the applicant could not be 
located. The examiner certified the motion to this office, recommending 
that it be granted. 

Since the applicant has made no apparent effort to show himself fit 
for a license, and since efforts made to locate him have been unsuc- 
cessful, it is concluded that he has abandoned his application. There- 
fore, the application for license is denied, and this proceeding is dis- 
missed, effective five days after this date. 


(A. D, 544) 


Bert Dearporrr v. W. H. Rix anp Henry A. NIELSEN, & partnership, doing business 
as Rix and Nielsen, and Omaha Live Stock Exchange. P&S Doc. No. 1535. 
Decided January 10, 1944. 

Sales—Effect of Opportunity for Inspection 


Where the record clearly shows that the complainant had an opportunity to inspect 
calves before entering contract of purchase, and there was no express or implied 
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warranty of quality, soundness, and fitness, it is held that it is unnecessary to 
determine whether or not the calves had shipping fever at time of purchase 
by the complainant, and, therefore, the complaint should be dismissed. 


Mr. George J. Dugan, of Perry, Iowa, for complainant. Messrs. Finlayson, McKie 
& Kuhns, of Omaha, Nebraska, and Mr. O. R. McGuire, of Washington, 
D. C., for respondents. Mr. C. F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 










PRELIMINARY STATEMENT 

This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181), instituted by the complaint of Bert 
Deardorff, the complainant. In his formal complaint filed January 23, 
1943, the complainant alleges that on October 26, 1942, he purchased 100 
head of steer calves from Rix and Nielsen, who had purchased them 
from Berigan Bros., Omaha, Nebraska, who handled them for J. H. 
Haney, Hyannis, Nebraska. On October 27, 1942, one calf died. On 
October 28, 1942, four head died, and from October 28 to 31, 1942, 20 
head died. Veterinarians were called from Panora and Bagley, Iowa, 
and they diagnosed the illness and cause of death as shipping fever and 
certified that the calves had shipping fever when shipped and prior to 
the time of purchase by the complainant. 

The Omaha Live Stock Exchange filed an answer alleging that it is 
a voluntary association, not operated for profit, but for the convenience 
and benefit of its members, each of which is a “market agency,” and 
therefore is not a proper party to the action. 

Rix and Nielsen filed an answer stating that they purchased the 
112 calves from Berigan Bros. and that Bert Deardorff was present 
when they were weighed to Rix and Nielsen, and that he followed them 
to Rix and Neilsen’s pens where, within about one hour from the time 
of purchase by Rix and Nielsen, he purchased 100 head. The answer 
further states that the complainant then, against the advice of Rix and 
Nielsen, dehorned and vaccinated the 100 head before he shipped them 
to his farm. 

Oral hearing not having been requested by either party, evidence was 
taken in accordance with the shortened procedure provided for in the 
rules of practice (9 CFR 202.17, 202.53; 6 F. R. 3141, 3145). 

Rix and Nielsen submitted a letter from M. V. Robins, meteorologist, 
setting out the temperature of the weather as of October 26, 1942, and a 
certificate by E. L. Peck, United States Government Inspector, certify- 
ing that the 100 steer calves purchased by Bert Deardorff on October 26, 
1942, had been inspected and found to be apparently free from 
symptoms of infectious or communicable diseases. 








































FINDINGS OF FACT 
1. Bert Deardorff is an individual, doing business as Bert Deardorff, 
Yale, Iowa. 
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2. Rix and Nielsen is a partnership, consisting of W. H. Rix and 
Harry A. Nielsen, doing business as Rix and Nielsen, a market agency 
at the Union Stock Yards, Omaha, Nebraska. 

3. The Omaha Live Stock Exchange is a voluntary association 
operating for the convenience and benefit of its members, who are 
market agencies, and is doing business as the Omaha Live Stock Ex- 
change at the Union Stock Yards, Omaha, Nebraska. 

4. On or about October 26, 1942, the respondents, in the presence of 
Bert Deardorff at the Union Stock Yards, Omaha, Nebraska, pur- 
chased 112 head of calves from Berigan Bros. Commission Company. 
Within about one hour from the time of said purchase, after having 
had an opportunity to inspect them, Bert Deardorff purchased 100 
calves from the lot. 

5. After purchasing the calves, the complainant then had them 
double-vaccinated and dehorned before hauling them by truck to his 
farm at Yale, Iowa. 

6. Twenty-five calves out of the 100 purchased died within a few 
days from the date of purchase. 

7. Rix and Nielsen made no express warranties of quality, sound- 
ness and fitness of any of the calves. 

8. The Omaha Live Stock Exchange is not operated for profit and 
has no control over the operations of its members. 


CONCLUSIONS 


The record clearly shows that the complainant entered into the con- 
tract for purchase only after having had an opportunity to inspect 
the calves in question. There was no express warranty made by the 
respondents and the complainant knew that the calves had been pur- 
chased by the respondents within about one hour of the time he 
made his purchase. It follows that there was no implied warranty of 
quality, soundness and fitness. The evidence construed in a light most 
favorable to the complainant fails to establish any violation of the 
Packers and Stockyards Act by either Rix and Nielsen or the Omaha 
Live Stock Exchange. Therefore, it is not necessary to determine 
whether or not the calves had shipping fever when purchased by the 
complainant. 

Therefore, the complaint should be dismissed as against both Rix 
and Nielsen and the Omaha Live Stock Exchange. 


ORDER 


The complaint in this proceeding is hereby dismissed. 

Copies hereof shall be served upon the parties by registered mail or 
in person. This order, except as to the date of service, shall become 
effective 15 days after its date. 
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(A. D. 545) 


In re Leo Harpy, doing business as Leo Hardy Live Stock Commission Company, 
et al. P&S Doc. No. 1532. Decided January 13, 1944. 










Proceeding Held in Abeyance—Rates and Charges 


Pursuant to stipulation of the parties, respondents agreed to waive a hearing, not 
to apply schedule of rates and charges in excess of those set out in stipulation 
for a certain period, and to submit quarterly reports; therefore, upon the basis 
of stipulation it is determined that further proceedings in this docket be held 
in abeyance in accordance with stipulation as recommended by Food Distribu- 
tion Administration. 

Mr. Golden N. Dagger for Food Distribution Administration. Mr. J. J. Curry, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
















ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 140 ed., 181 et seq.). 

On January 29, 1943, an order of inquiry, order of suspension, and 
notice of hearing was issued, suspending for a period of 30 days a pro- 
posed increase in rates and charges filed by Leo Hardy Live Stock 
Commission Company, a market agency operating at the Mississippi 
Valley Stock Yards, and ordering that a proceeding be instituted for 
the purpose of determining the reasonableness and lawfulness of the 
rates and charges proposed by Leo Hardy Live Stock Commission 
Company and of all rates and charges of the market agencies operating 
at the Mississippi Valley Stock Yards. By an order dated February 
26, 1948, the rates and charges proposed by Leo Hardy Live Stock 
Commission Company were suspended for an additional 30 day period. 
Subsequently, as the result of pre-hearing conferences between the re- 
spondents and the Food Distribution Administration a stipulation was 
entered into by which the respondents agreed to waive a hearing, not 
to apply a schedule of rates and charges in excess of the schedule set 
out in the stipulation for the period from January 1 to December 31, 
1944, inclusive, and to submit quarterly reports showing the result of 
the application of such schedule. It is estimated by the Food Distribu- 
tion Administration that the overall result of the application of the 
rates provided in the stipulation will be to lower the commissions pay- 
able to the respondents as a group and to make commission charges 
uniform on the market. Upon the basis of the stipulation the Food 
Distribution Administration recommended to the examiner that further 
proceedings in the matter be held in abeyance. The examiner certified 
the matter to the War Food Administrator. 

Upon consideration of the matters thus certified, it is determined 
that further proceedings in this docket be held in abeyance, in accord- 
ance with the stipulation and the recommendation of the Food Distribu- 
tion Administration. 
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(A. D. 546) 


JACOB Hein v. Top Union Stock Yarp & Transir Company. P&S Doc. No. 1590. 
Decided January 31, 1944. : 


Dismissal—Failure to File Opening Statement of Facts 


Since oral hearing was not requested by either party in this reparation proceeding, 
thereby causing notice to be served upon the parties that shortened procedure 
would be used in accordance with the rules and practice under the act, and 
complainant failed to file an opening statement of facts, the complaint is there- 
fore dismissed. 


Mr. J. J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
ORDER OF DISMISSAL 

Inasmuch as oral hearing was not requested by either party in this 
reparation proceeding under the Packers and Stockyards Act, 1921 (7 
US.C. 1940 ed. 181 et seg.), notice was served upon the parties that the 
shortened procedure would be used in accordance with section 202.48 (a) 
of the rules of practice (9 CFR, 1941 Supp., 202.48 (a)). 

The complainant, failed to file an opening statement of facts. The 
proceeding is therefore dismissed pursuant to section 202.17(h) of the 
rules of practice (9 CFR, 1941 Supp., 202.17(h)). 

Copies hereof shall be served upon the parties by registered mail or in 
person. This order, except as to the date of service, shall become effec- 
tive 15 days after its date. 


(A. D. 547) 


In re Market Agencies doing business at the Union Stock Yards, Chicago, Illinois 
(formerly styled C. H. Acker, doing business as C. H. Acker & Company et al.). 
P&S Doe. No. 402. Decided January 31, 1944. 


Supplemental Order—Extension of Effective Date 


Provisions of prior orders entered on June 28, July 8, and July 10, 1941 as amended 
November 27, 1941, having been extended by supplemental order of December 
31, 1943, to and including January 31, 1944, for purpose of preserving status quo 
pending negotiations between respondents and Food Distribution Administra- 
tion, such provisions are hereby continued in effect at request of respondents 
and with consent of Office of Distribution, for period of thirty days from 
January 31, 1944. 

Mr. H.R. Park, Mr. D. L. Swanson, and Mr. E. J. Callahan, all of Chicago, Illinois, 
for respondents. Mr. J. O. Parker for Office of Distribution. Mr. J. C. Brooke, 


Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
SUPPLEMENTAL ORDER 

By a supplemental order dated December 31, 1943 (2 A.D. 748), 
entered at the request of the respondents and the Food Distribution 
Administration, all the provisions of the orders of June 28, July 8 and 
July 10, 1941, as amended November 27, 1941, were extended and con- 
tinued in effect to and including January 31, 1944, in order to preserve 
the status quo pending negotiations being conducted between the re- 
spondents and the Food Distribution Administration. 
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Respondents have requested a further extension of the provisions of 
the orders referred to above for an additional period not to exceed thirty 
days from January 31, 1944, in order to afford time to execute and file a 
stipulation which has been agreed upon between respondents and the 
Food Distribution Administration. The Office of Distribution (formerly 
the Food Distribution Administration) has consented to the extension 
requested. 

Accordingly, all the provisions of the supplemental order dated 
December 31, 1943, are hereby continued in effect for a period of thirty 
days from January 31, 1944, unless modified prior to that date. 

Copies hereof shall be served on the respondents and the Office of 
Distribution by registered mail or in person. 


CONSENT DISMISSAL 


A. D. 548. Cassidy Commission Company v. Will H. Barse, doing 
business as Barse Livestock Commission Company. P&S Doc. No. 
1594, January 7, 1944. Decision by Thomas J. Flavin, Assistant to 
the War Food Administrator. 


(A. D. 549) 
Fruit Distrisutinag Company v. JOHN Swanson. PACA Doc. No. 4317. Decided 
January 6, 1944. 
Sales—Protection Against Losses—Overpayments 


Where respondent sold and delivered a carload of rutabagas promising to protect 
against any loss arising from decay, held, complainant could recover for loss 
subsequently arising, and for freight paid in excess of that figured by respond- 
ent in computing drafts for delivered price less freight. 


Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Admimstrator 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1980 (7 U. S. C. 1940 ed. 499a et seq.), instituted by the Fruit 
Distributing Company, complainant, for the recovery of reparation 
from the respondent, John Swanson. In its formal complaint filed 
August 20, 1943, complainant alleges that respondent failed to refund 
overpayments made on three cars of rutabagas purchased, and failed to 
account for the loss suffered by complainant on one car of the same 
produce, as guaranteed by the respondent. 

Copies of the complaint and report of investigation were served upon 
the respondent by registered mail on September 29, 1943, but no answer 
has been filed. In accordance with the applicable rules of practice (7 
CFR, 1941 Supp., 47.25(c)), oral hearing is waived and the allegations 
of the complaint are deemed to be admitted. 
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FINDINGS OF FACT 

1. Complainant is a partnership composed of Lonnie L. Noble, Horace 
W. Thurber, and Jack R. Atkins, doing business as Fruit Distributing 
Company, whose address is Box 1611, Mobile, Alabama. 

2. Respondent is an individual, John Swanson, whose address is 
Askov, Minnesota. At the time of the transactions involved in this 
case, respondent was subject to license under the act, but did not hold a 
license. Subsequently, on August 17, 1943, a license was issued to re- 
spondent after the payment of the fee and arrearage. 

3. On September 23, 1942, respondent sold to the complainant a car- 
boad of 500 bags of rutabagas at a total price of $432.50, delivered at 
Mobile, Alabama. Pursuant to the contract respondent, on September 
24, 1942, shipped the rutabagas from Willow River, Minnesota, to 
Mobile, Alabama, in car MDT 22164. Complainant paid respondent’s 
draft of $235, and freight charges of $212.50, making a total payment of 
$447.50. Respondent’s draft was $15 in excess of the amount due. 

4. On October 2, 1942, respondent sold to complainant a carload of 
480 bags of rutabagas for a total price delivered at Mobile of $426. 
Shipment was made by respondent on October 3, 1942, from Willow 
River to Mobile in car ART 20109. Complainant paid respondent’s 
draft of $224.80, and freight charges of $204, an amount aggregating 
$428.80. Respondent’s draft was $2.80 in excess of the amount due. 

5. On October 2, 1942, respondent sold to complainant a carload com- 
posed of 500 bags of rutabagas, for a total price of $428.75, delivered 
Meridian, Mississippi. Through respondent’s error the shipment from 
Willow River in car MDT 146129 was delivered at Mobile, and had to 
be reconsigned to Meridian. Complainant paid the respondent’s draft 
of $234.50, and freight charges of $236.59, a total of $471.09. Com- 
plainant made an overpayment to respondent of $42.34. 

6. On October 9, 1942, respondent shipped in car MDT 146689 from 
Willow River to the complainant at Mobile, 500 bags of rutabagas, 
which the complainant had not ordered and refused to accept. The 
respondent agreed on October 20, 1942, to guarantee any loss suffered 
through decay if the complainant took the car. The total delivered 
price was $437.50. Complainant paid the draft of $249.25 and freight 
charges in the amount of $222.40. Due to decay, 122 bags, worth at 
the contract price $127.80, could not be used. There is due and owing 
to the complainant on this transaction the overpayment on the draft of 
$34.15 and the loss through decay of $127.80, or a total of $161.95. 

7. Complainant, by letter dated November 7, 1942, notified respond- 
ent of the overpayment made on the cars delivered and of the net loss 
which arose from handling car MDT 146689, sums totaling $222.09. 
At the same time, complainant forwarded for collection from respondent 
a sight draft in the amount of $222.09. The draft was returned uncol- 
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lected and no part of the amount due and owing to complainant has 
been paid. 

8. An informal complainant was filed by the complainant on Decem- 
ber 16, 1942, which was within nine months after the cause of action 
accrued. 

CONCLUSIONS 

Three of the carloads of rutabagas were sold to complainant on a 
delivered basis. Payments for these shipments were through drafts 
drawn by the respondent on the complainant for the contract price, less 
freight. In each case the respondent failed to take into consideration 
the correct freight charges that the complainant would be called upon 
to pay when delivered. In a delivered sale the shipper is liable for the 
full amount of the transportation charges to the point of destination. 
D. Harkavy Company v. Frank H. Fitch, PACA Docket No. 2840, S. 
1898. 

The fourth carload of rutabagas in car MDT 146689 was accepted 
by the complainant only after respondent promised to protect against 
any loss suffered through decay. Respondent, therefore, must bear the 
loss which subsequently arose. See Leonard, Crosset & Riley, Inc. v. 
Walker Smith Company, PACA Docket No. 1911, S. 1208. 

Complainant is due a refund on these various transactions in the 
amount of $222.09. Respondent’s failure to account truly and correctly 
to the complainant for this amount constitutes a violation of section 2 
of the act, for which amount complainant should be awarded repara- 
tion, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $222.09, with interest thereon at the rate of 
5 percent per annum from November 7, 1942, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to payment of reparation and as to service on 
the parties, this order shall become effective 20 days after its date. 


(A. D. 550) 


Mexican Propuce Company, Inc. v. Cuicaco Tomato Company. PACA Doc. No. 
4237. Decided January 12, 1944. 


Supplemental Order—Stay of Order 
Operation of reparation order in this docket, dated December 20, 1943, stayed pend- 
ing the decision on the respondent’s petition for reconsideration. 


Messrs. Duffy & Robins, of Nogales, Arizona, for complainant. Messrs. Blonder, 
Levin & Ressman, of Chicago, Illinois, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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SUPPLEMENTAL ORDER 

By order dated December 20, 1943,* in the proceeding described 
above, under the Perishable Agricultural Commodities Act, 1930 (7 
US.C. 1940 ed. 499a et seq.), complainant was awarded reparation 
against respondent in the sum of $475.18. On January 7, 1944, respond- 
ent, Chicago Tomato Company, filed a petition for reconsideration. In 
accordance with the rules of practice (7 CFR, 1941 Supp., 47.41 (b)), 
and to provide sufficient time for the service of such petition, the filing 
of the respondent’s answer thereto, and the consideration thereof, the 
-order of December 20, 1943, is hereby stayed pending the decision on the 
petition for reconsideration. 

This order shall be served on the parties by registered mail, or in 
person. 


(A. D. 551) 


The S. A. Gerrarp Company v. Ritter & Company et al. PACA Doc. No. 4281 
Decided January 12, 1944. 
Supplemental Order—Stay of Order 


Operation of the reparation order in this docket, dated December 14, 1943, stayed 
pending decision on respondent’s petition for reconsideration. 

The S. A. Gerrard Co., pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, for 
respondents. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 

By order dated December 14, 1943,** in the proceeding described 
above, under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seq.), complainant was awarded reparation 
against Lino-Meyer-Polk Co., Inc., and the complaint as to Ritter and 
Company, respondent, was dismissed. On December 24, 1943, Lino- 
Meyer-Polk Co., Inc., respondent, filed a petition for reconsideration. 
In accordance with the rules of practice (7 CFR, 1941 Supp., 47.41(b)), 
and to provide sufficient time for the service of such petition, the filing 
of the respondent’s answer thereto, and consideration thereof, the order 
of December 14, 1943, is hereby stayed, pending the decision on the 
petition for reconsideration. 

This order shall be served on the parties by registered mail or in 


person. 


*2 A.D.—Ed. 
**2 A.D. 764.—Ed. 





=— a. 2h 2h 6 fh Oe oo i. [Oe 


8. & H. LEVY COMPANY 


(A. D. 552) 
In re 8S. & H. Levy Company. PACA Doc. No. 4193. Decided January 14, 1944. 


Revocation of License 


Respondents’ license under act revoked for repeatedly reporting and accounting 
to their consignors for less than they received for consigned fruits and vege- 
tables, and for failure to keep records for a period of two years. 


Mr. Clarence H. Girard for Food Distribution Administration. Mr. Alexander 
Golbus, of Chicago, Illinois, for respondents. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted by a com- 
plaint issued on July 13, 1942. Harry and Sol Levy, the respondents, 
doing business in Chicago as S. & H. Levy Company, were charged with 
making untrue accountings to consignors for the proceeds of sales of 
fresh fruits and vegetables, and failing to keep their records for the 
period required by the act. 

On August 6, 1942, respondents answered and requested oral hearing. 
They asserted that, if there were discrepancies, they were due to re- 
turned merchandise and allowances granted by the consignors. They 
had lost more in allowances and returned merchandise, they stated, 
than the complaint charged them with failing to remit. Their failure 
to keep records as long as required was said to have resulted from their 
selling old records for waste paper to help the war effort. 

On May 19, 1943, respondents filed an admission of the facts, waiver 
of hearing, and consent to entry of an appropriate order. This was 
accompanied by a letter, however, stating that it was subject to their 
having oral argument as to the penalty, and having the opportunity 
to offer reparation and ascertain credits and allowances on the consign- 
ments. 

Miss Rufe D. Edwards, the examiner, denied argument before her 
because there would be opportunity for argument later. On August 21, 
1943, she issued her report, proposing findings similar in effect to those 
below, and recommending that respondents’ license be revoked for 
flagrant and repeated violations of the act. Respondents excepted and 
requested oral argument, claiming that the examiner, in recommending 
revocation of the license, wrongly considered an earlier order against 
them and wrongly failed to consider the returns and allowances men- 
tioned in their answer, their offers of reparation, their good reputation 
for over 33 years in business, and a Chicago market custom of with- 
holding some proceeds as protection against adjustments and returns. 

Oral argument was held before me on November 10, 1943. Alexander 
Golbus, 1425 South Racine Avenue, Chicago, argued for respondents, 
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and Clarence H. Girard, Office of the Solicitor, Department of Agricul- 
ture, for the Food Distribution Administration, the complainant. Re- 
spondents’ principal contention was that, even if there were violations, 
they were not such as to warrant revocation of the license, as they re- 
sulted from following an old custom of the market. The claim is that, 
to keep the consignors’ good will, the merchants at the South Water 
Market remit for produce sold within 24 to 48 hours. Frequent returns 
of the produce or adjustments for quality are made after they have re- 
mitted, and to protect themselves against these the merchants report 
and remit to the consignors a little less than the produce has been sold 
- for. Respondents say that, because their losses for adjustments, etc., 
in 1941 were greater than the total they are charged with holding back, 
they “made a full accounting and took into consideration the possible 
credits and allowances.” Complainant argued that the act was in- 
tended to eliminate such practices as respondents admittedly followed. 


FINDINGS OF FACT 
1. Respondents are partners doing business as 8. & H. Levy Company 
at 58-60 South Water Market, Chicago, Illinois, and are, and were at 
all times here involved, licensed under the act. 
2. In the following instances in 1941 respondents accounted to 
shippers for less than the proceeds of produce received and sold in 
Chicago: 


(1) On January 20 they received a shipment of radishes from Abe 
M. Katz Company, Robstown, Texas, which brought $1,846.20, but on 
January 24 they accounted to the shipper for receipts of $1,779.75, 
leaving $66.45 unaccounted for and unpaid to the shipper; 

(2) On February 3 they received a shipment of vegetables from 
Frank Faust, New Orleans, Louisiana, which brought $479.25, but they 
accounted to the shipper for receipts of $459, leaving $20.25 unac- 
counted for and unpaid to the shipper; 

(3) On February 11 they received a shipment of beans from The 
Singleton Company, Pompano, Florida, which brought $75.75, but on 
February 12 they accounted to the shipper for receipts of $73.50, leav- 
ing $2.25 unaccounted for and unpaid to the shipper; 

(4) On February 11 they received a shipment of beans from Poseneck 
& Rosenthal, Pompano, Florida, which brought $132.10, but on Feb- 
ruary 12 they accounted to the shipper for receipts of $130.25, leaving 
$1.85 unaccounted for and unpaid to the shipper; 

(5) About February 17 they received a shipment of vegetables from 
Weiner & Hart, Atlanta, Georgia, which brought $304.05, but on Feb- 
ruary 18 they accounted to the shipper for receipts of $294, leaving 
$10.05 unaccounted for and unpaid to the shipper; 

(6) On February 18 they received a shipment of vegetables from 
Abe M. Katz Company, Robstown, Texas, which brought $796.45, but 
on February 20 they accounted to the shipper for receipts of $767.10, 
leaving $29.35 unaccounted for and unpaid to the shipper; 

(7) On February 17 they received a shipment of vegetables from 
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Weiner & Hart, Atlanta, Georgia, which brought $283.20, but on Feb- 
ruary 20 they accounted to the shipper for receipts of $266.25, leaving 
$16.95 unaccounted for and unpaid to the shipper; 

(8) On March 3 they received a shipment of vegetables from Frank 
Faust, New Orleans, Louisiana, which brought $705.55, but on March 8 
they accounted to the shipper for receipts of $617.75, leaving $87.80 
unaccounted for and unpaid to the shipper; 

(9) On February 14 they received a shipment of tangerines from 
Blattner Sales Corporation, Orlando, Florida, which brought $524.40, 
but on February 25 they accounted to the shipper for receipts of 
$494.30, leaving $30.10 unaccounted for and unpaid to the shipper; 

(10) On February 24 they received a shipment of tangerines from 
Blattner Sales Corporation, Orlando, Florida, which brought $484.75, 
but on March 4 they accounted to the shipper for receipts of $436.20, 
leaving $48.55 unaccounted for and unpaid to the shipper; 

(11) On February 24 they received a shipment of tangerines from 
Blattner Sales Corporation, Orlando, Florida, whicn brought $584.70, 
but on March 4 they accounted to the shipper for receipts of $560.55, 
leaving $24.15 unaccounted for and unpaid to the shipper; 

(12) On March 7 they received a shipment of oranges from Blattner 
Sales Corporation, Orlando, Florida, which brought $633.25, but on 
March 11 they accounted to the shipper for receipts of $610.40, leaving 
$22.85 unaccounted for and unpaid to the shipper. 

(13) On March 10 they received a shipment of oranges from Blattner 
Sales Corporation, Orlando, Florida, which brought $574.05, but on 
March 19 they accounted to the shipper for receipts of $557.70, leav- 
ing $16.35 unaccounted for and unpaid to the shipper; 

(14) On March 15 they received a shipment of oranges from Blatt- 
ner Sales Corporation, Orlando, Florida which brought $997.80, but on 
March 29 they accounted to the shipper for receipts of $992.05, leav- 
ing $5.75 unaccounted for and unpaid to the shipper; 

(15) On April 7 they received a shipment of oranges from Blattner 
Sales Corporation, Orlando, Florida, which brought $626.45, but on 
April 24 they accounted to the shipper for receipts of $621.40, leaving 
$5.05 unaccounted for and unpaid to the shipper; 

(16) On April 12 they received a shipment of oranges from Blattner 
Sales Corporation, Orlando, Florida, which brought $293.45, but on 
April 24 they accounted to the shipper for receipts of $293, leaving 45 
cents unaccounted for and unpaid to the shipper; 

(17) On May 9 they received a shipment of citrus from Blattner 
Sales Corporation, Orlando, Florida, which brought $859.05, but on 
May 31 they accounted to the shipper for receipts of $775.40, leaving 
$83.65 unaccounted for and unpaid to the shipper; 

(18) On April 7 they received a shipment of vegetables from H. R. 
Bateler, Laurel, Mississippi, which brought $726, but on April 9 they 
accounted to the shipper for receipts of $705.15, leaving $20.85 unac- 
counted for and unpaid to the shipper; 

(19) About April 30 they received a shipment of radishes from 
E. Ritter & Company, Marked Tree, Arkansas, which brought $766.65, 
but on May 2 they accounted to the shipper for receipts of $695.25, 
leaving $71.40 unaccounted for and unpaid to the shipper; 

(20) On May 6 they received a shipment of strawberries from Castle- 
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man & Margrave, Gleason, Tennessee, which brought $725.30, but on 
May 8 they accounted to the shipper for receipts of $715, leaving $10.30 
unaccounted for and unpaid to the shipper; 

(21) On May 31 they received a shipment of beans from C. B. 
Overton, Greenfield, Tennessee, which brought $43.70, but on May 31 
they accounted to the shipper for receipts of $43, leaving 70 cents un- 
accounted for and unpaid to the shipper; 

(22) About June 20 they received a shipment of celery from Peter 
Walkout, Muskegon, Michigan, which brought $51.10, but on June 28 
they accounted to the shipper for receipts of $41.25, leaving $9.85 un- 
accounted for and unpaid to the shipper; 

(23) On May 19 they received a shipment of berries from Alexander 

“Green Company, Bradford, Tennessee, which brought $182.80, but on 
May 20 they accounted to the shipper for receipts of $180.25, leaving 
$2.55 unaccounted for and unpaid to the shipper; 

(24) On May 19 they received a shipment of strawberries from 
Madison County Strawberry Association, Jackson, Tennessee, which 
brought $682.50, but on May 19 they accounted to the shipper for re- 
ceipts of $658.40, leaving $24.10 unaccounted for and unpaid to the 
shipper; 

(25) On July 9 they received a shipment of vegetables from Chap- 
man Brothers, Hartville, Ohio, which brought $437.90, but on July 9 
they accounted to the shipper for receipts of $370, leaving $67.90 un- 
accounted for and unpaid to the shipper; 

(26) On July 22 they received a shipment of vegetables from C. B. 
Overton, Greenfield, Tennessee, which brought $63.75, but on July 23 
they accounted to the shipper for receipts of $59, leaving $4.75 unac- 
counted for and unpaid to the shipper; 

(27) On August 1 they received a shipment of tomatoes from Gust 
Babs, Benton Harbor, Michigan, which brought $66.30, but on August 1 
they accounted to the shipper for receipts of $63, leaving $3.30 unac- 
counted for and unpaid to the shipper; 

(28) On August 28 they received a shipment of vegetables from C. B. 
Overton, Greenfield, Tennessee, which brought $44.45, but on August 30 
they accounted to the shipper for receipts of $40.55, leaving $3.90 un- 
accounted for and unpaid to the shipper; 

(29) On September 16 they received a shipment of melons from 
August Miller, Benton Harbor, Michigan, which brought $24.95, but 
on September 16 they accounted to the shipper for receipts of $24.35, 
leaving 60 cents unaccounted for and unpaid to the shipper; 

(30) On October 10 they received a shipment of celery from William 
Hous, Hudsonville, Michigan, which brought $18.15, but on October 11 
they accounted to the shipper for receipts of $16, leaving $2.15 unac- 
counted for and unpaid to the shipper; 

(31) On October 29 they received a shipment of onions from George 
A. Sweet, Ft. Wayne, Indiana, which brought $87.75, but on October 29 
they accounted to the shipper for receipts of $86.05, leaving $1.70 un- 
accounted for and unpaid to the shipper; 

(32) On November 5 they received a shipment of vegetables from 
George A. Sweet, Ft. Wayne, Indiana, which brought $221.85, but on 
November 5 they accounted to the shipper for receipts of $213.65, leav- 
ing $8.20 unaccounted for and unpaid to the shipper; 
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(33) On November 17 they received a shipment of sweet potatoes 
from Bradford Fruit & Produce Company, Bradford, Tennessee, which 
brought $85.85, but on November 26 they accounted to the shipper for 
receipts of $85.35, leaving 50 cents unaccounted for and unpaid to 
the shipper; 

(34) On December 8 they received a shipment of squash from George 
A. Sweet, Ft. Wayne, Indiana, which brought $106.35, but on December 
10 they accounted to the shipper for receipts of $84.20, leaving $22.15 
unaccounted for and unpaid to the shipper; 

(35) On December 16 they received a shipment of celery from Adolph 
Houtman, Decatur, Michigan, which brought $30.20, but on December 
16 they accounted to the shipper for receipts of $28, leaving $2.20 unac- 
counted for and unpaid to the shipper; and 

(36) On December 8 they received a shipment of sweet potatoes 
from R. B. Spencer, Monette, Arkansas, which brought $517.70, but on 
December 16 they accounted to the shipper for receipts of $494.45, 
leaving $23.25 unaccounted for and unpaid to the shipper. 


3. As of April 12, 1942, respondents had failed to keep records disclos- 
ing transactions in their business prior to 1941, including the handling 
of shipments of citrus fruit from Blattner Sales Corporation, Orlando, 
Florida, during December 1940. 

4. On January 14, 1939, the Secretary of Agriculture issued an order 
against respondents for their failure to account correctly for an inter- 


state shipment of peaches, they having understated the proceeds re- 
ceived for the peaches. 


CONCLUSIONS 


Section 2 of the act makes it unlawful for a licensee to fail truly and 
correctly to account promptly. Reporting and accounting for less than 
was received for a shipper’s produce is obviously a violation of this 
section, as well as a departure from common honesty. Finding 2 shows 
that respondents did this 36 times in one year. The violation was 
certainly repeated enough to authorize revocation of respondents’ li- 
cense, under section 8(a) of the act, regardless of the former order 
against them or their failure to keep records. 

Failure to keep their records for two years was a violation of section 
46.15 of the regulations then in effect (7 CFR, 1941 Supp., 46.15). 

Respondents concede violations, but contend that, because of various 
matters stated in their answer and exceptions, a lesser penalty than 
revocation of their license should be assessed. Such of these as are 
matters of fact were not established, and consequently no findings are 
made on them. Some were mentioned in the answer to the complaint, 
but the alleged custom and respondents’ reputation were first mentioned 
in the exceptions to the examiner’s report. Practically, then, it was im- 
possible for the examiner to consider some of them, as they were not 
raised before the report was issued. Technically, it would not be proper 
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to consider any of these matters even now. However, if any were deemed 
likely to affect the penalty assessed, we would be inclined to reopen the 
hearing and allow opportunity to prove them before revoking the license. 
For the reasons stated below, we do not think this is necessary, because 
the same conclusions would be reached if all the claimed facts were 
proved to be true. 

Perhaps the most important of these matters is the alleged custom of 
the market to withhold a little in accounting. It would be difficult to 
believe that a custom so directly contrary to the express provisions of 
the statute could continue after passage of the act in 1930. But even if 
it should be shown to exist, respondents’ license would still be revoked. 
Such an illegal custom should be abandoned. If the lesser punishment 
given respondents in 1939 did not induce them to abandon it, then it 
is clear that they must be given more serious treatment now. 

Respondents’ reputation has not been questioned, and it is assumed 
to be good. An established reputation, however, does not authorize nor 
excuse repeated violations of the act. 

The alleged fact that respondents’ total losses for the year exceeded 
the total they withheld in 36 transactions is immaterial. The losses 
are not connected up with the 36 transactions. The claim is simply 
that, because they lost on other deals with other shippers, they should 
be allowed to recoup on these. The contention is not well.taken. Even 
if it were, the deducticns should be made openly, and not concealed as 
they were. 

Respondents’ offer of reparation is not deserving of great considera- 
tion. As stated in the argument, if they honestly intended to pay, they 
probably would have done so long since. What they owe in connection 
with each transaction was set out in the complaint, which was served 
on them in 1942. If they intend to deduct, from what they owe the 
shippers involved, something which other shippers owe them, then their 
offer of reparation to these shippers is an offer in name only. 

Respondents say that the 1939 order against them should not be con- 
sidered. It is not necessary to count it as a separate violation, as there 
were repeated violations in 1941, but the order seems to be material, and 
we are not prevented from considering it on the question of evaluating 
the administrative penalty to be assessed. In re Bennett Commission 


Company, 2 A.D. 181, 210 (1943). 


ORDER 


Respondents’ license under the act is revoked. 
The facts, as stated herein, shall be published. 
This order shall become effective 30 days after its date. 
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(A. D. 553) 
H. B. Lona v. Western Frurr Growers, Inc. PACA Doc. No. 4192. Decided 
January 20, 1944 
Breach of Contract—Failure to Prove Damage 


Where complainant agreed to give respondent protection on carload of apples be- 
cause they were not up to contract specifications, and there is no evidence that 
respondent suffered any loss or damage by reason of the breach of the con- 
tract, it is held that complainant is entitled to reparation in the amount of the 
original contract price. 

Mr. G. V. Wetkert, of Los Angeles, California, for respondent. Mr. Jesse R. Farr, 
Miss Rufe D. Edwards and Mr. John J. Curry, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On February 24, 1942, H. B. Long, the complainant, filed a formal 
complaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seq.), seeking reparation from Western Fruit 
Growers, Inc., the respondent, for the latter’s failure to account and pay 
complainant the proceeds of three cars of produce consigned to re- 
spondent by complainant, and to pay the contract purchase price of a 
fourth car of produce sold to respondent by complainant. 

Respondent filed an answer in which it offered to settle the con- 
troversy with respect to the three cars of produce consigned to it, and 
tendered three checks, totaling $1,522.13, which complainant accepted 
as full settlement of these three shipments. Therefore, complainant in 
this proceeding now seeks reparation for only the contract purchase 
price of the apples shipped in car PFE 35177, or $685 plus accrued costs. 

A hearing was held at Los Angeles, California, on August 27, 1943. 
Complainant did not appear at the hearing, nor was he represented by 
counsel. Respondent was represented by G. V. Weikert of Los Angeles, 
California. 

Complainant submitted in evidence the deposition of W. B. Long, son 
and employee of complainant. Long testified, in substance, that on or 
about November 24, 1941, in a telephone conversation with T. H. 
Peppers, an officer of respondent, he advised Peppers that he could pur- 
chase a carload of Delicious apples for $1 per basket, and Peppers in- 
structed him to purchase the apples, and to load and bill the car to 
respondent at Kansas City, Missouri. Long advised that the apples 
would grade Fancy and Extra Fancy. Long stated that car PFE 35177 
was loaded and billed to respondent at Kansas City, Missouri, on 
November 26, 1941, and that on November 27, 1941, complainant drew a 
draft on respondent for $685 which represented the cost of the apples 
at $1 per basket, plus $25 brokerage charges. However, on or about 
November 29, 1941, T. H. Peppers, by telegram, advised that no 
brokerage fees were to be paid, and that the apples were 2-3/8 inches 
minimum and containetl 3 percent decay. Long further testified that on 
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December 1, 1941, he told T. H. Peppers over the telephone that the 
apples did not contain 3 percent decay, and that only 2 percent were 
undersized. Long stated that Peppers agreed to accept the car or 
divert it back to complainant. In the event that the apples were 
diverted back, complainant was to ship respondent another car of 
apples. However, respondent did not divert the apples back, and on 
December 5, 1941, Long stated that he telegraphed respondent asking 
why the draft had been protested since the car had not been diverted 
back. Long testified that he attempted to contact Peppers but was 
unable to do so, and that on December 10, 1941, he discussed over the 
-telephone with L. J. Colton, secretary of respondent, the failure of 
respondent to pay the draft, and Colton advised him to draw another 
draft on respondent for $660 and that it would be paid. Complainant 
then drew a draft on respondent for $660, dated December 10, 1941, but 
this draft was not honored. 

Respondent admits that it purchased from complainant car PFE 
35177 containing apples, but denies that it agreed to pay brokerage fees 
to complainant, or that it knew the apples did not belong to complainant. 
Respondent further sets forth the defense that the apples did not meet 
the contract specifications, and by reason of such fact, it was agreed 
that respondent would sell the car of apples for complainant’s account. 

T. H. Peppers, production manager for respondent, testified, in sub- 
stance, that respondent had agreed to purchase from complainant apples 
in ear PFE 35177 for $1 per basket for 24% inch minimum Delicious 
apples and that, on the basis of this agreement, he had confirmed the 
ear to a buyer at Kansas City, Missouri. Peppers stated that, as shown 
by the Federal inspection certificate, the car contained apples measur- 
ing 2-3/8 inch minimum and there was present approximately 3 percent 
decay, which was contrary to the contractual agreement; and that, on 
behalf of respondent, he then agreed with complainant that complainant 
would give respondent protection against any loss by reason of the fact 
that the apples were not up to contract requirements. Peppers further 
stated that respondent did not know that this car of apples did not be- 
long to complainant, and that respondent refused to pay brokerage since 
such a charge was contrary to the contract. Peppers testified that a 
check dated December 28, 1942, in the amount of $626.74, representing 
the net proceeds of the sale of car PFE 35177, was transmitted to com- 
plainant and returned by complainant to respondent without comment. 
Peppers stated that respondent was still willing to pay complainant 
$626.74, in full payment of car PFE 35177. Peppers further testified 
that complainant is indebted to respondent for other transactions, and 
that respondent refused to pay complainant the net proceeds of the 
sale on car PFE 35177 by reason of complainant’s failure to make an 
accounting on the other transactions. ° 





A. D. 553 LONG v. WESTERN FRUIT GROWERS, INC. 33 


The report of investigation was served on the complainant on March 
31, 1942, and on the respondent on April 4, 1942, in accordance with the 
rules of practice (7 CFR 1941 ed. 47.24). 


FINDINGS OF FACT 


1. Complainant is an individual doing business under the name of H. 
B. Long, whose address is Twin Falls, Idaho. 

2. Respondent is a corporation whose address in Los Angeles, Cali- 
fornia, and was duly licensed under the act at the time of the transac- 
tions involved herein. 

3. On October 8, 1941, complainant consigned to respondent, for the 
account of a grower, car PFE 51828 containing 763 boxes of 2% inches 
minimum Red Delicious apples and 52 boxes of Schoolboy Delicious 
apples. 

4. On October 13, 1941, complainant consigned to respondent, for the 
account of a grower, car PFE 43376 containing 660 baskets of Red 
Delicious apples. 

5. On October 16, 1941, complainant consigned to respondent, for the 
account of a grower, car PFE 19421 containing 600 50-pound sacks of 
white onions. 

6. On November 24, 1941, respondent agreed to buy from complainant 
660 baskets of Stark Delicious apples, grade Fancy and Extra Fancy, 
214 inch minimum diameter, for $1 per basket f.o.b., and on November 
26, 1941, car PFE 35177 containing 660 baskets of apples was loaded at 
Twin Falls, Idaho, and billed to respondent at Kansas City, Missouri. 

7. Respondent did not agree to pay complainant a brokerage fee of 
$25 on car PFE 35177. 

8. The apples in car PFE 35177 were not up to the contract require- 
ments in that they were 2-3/8 inches minimum in diameter. 

9. Complainant agreed to give respondent protection on the car since 
respondent contended that the apples were not up to contract specifica- 
tions. 

10. Payment for cars PFE 51828, 43376, and 19421 was made by 
respondent to complainant by checks dated June 6, 1942. 

11. On December 28, 1942, respondent tendered to complainant 
$626.74, the net proceeds of car PFE 35177 after deducting $231.26 
freight and refrigeration and 10 cents per basket selling commission 
from the amount respondent received in the resale, but complainant re- 
fused to accept this amount. 

12. There is no evidence showing that a deduction of 10 cents per 
basket was necessary to meet complainant’s agreement to give respond- 
ent protection against loss by reason of the fact that the apples were not 
up to the contract requirements. There being no evidence of any loss 
sustained by respondent, the original contract price of $660 is due and 





34 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 554 


owing complainant from respondent, no part of which has been paid. 

13. The complaint was filed herein on February 24, 1942, which was 
within nine months after November 1941, when the cause of action 
accrued. 

CONCLUSIONS 

Respondent has shown that the apples in car PFE 35177 were not up 
to the contract requirements, and because of this fact complainant 
agreed to give respondent protection on the apples. Respondent 
tendered to complainant the net proceeds of the resale of the apples but 
deducted a selling charge of 10 cents per basket. There being no 
- evidence in the record showing that a deduction of 10 cents per basket 
selling charge was necessary to meet complainant’s agreement to give 
respondent protection, this deduction should not have been made. There 
is no evidence that respondent suffered any loss by reason of the fact 
that the apples were not up to the original contract specifications, and 
therefore, respondent’s failure to pay complainant the contract purchase 
price is a violation of section 2 of the act for which complainant should 
be awarded reparation, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $660, with interest thereon at 5 percent per 
annum from December 15, 1941 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after its 
date. 


(A. D. 554) 


Miies-Conitey Company, Inc. v. A. Trorano & Company, Inc. PACA Doc. No. 
4252. Decided January 20, 1944. 


Failure to Pay—Lack of Implied Warranty after Inspection 


Where evidence supports complainant’s position that the sale of the tomatoes was 
made without any express representation as to their quality or condition, and 
no warranty can be implied as the tomatoes were purchased after inspection 
by respondent’s agent, and opportunity for thorough examination was afforded, 
it is held that reparation should be awarded the complainant for the agreed 
amount of the purchase price which respondent failed to pay. 

Mr. Southey F. Miles, of Baltimore, Maryland, for complainant. Mr. Hyman 
Lindenauer, of New York, New York, for respondent. Miss Rufe D. Edwards, 
Messrs. John J. Curry and Horace H. Robbins, Examiners. 


Decision by Thomas J. Flavin, Assistant te the War Food Administrator 


PRELIMINARY STATEMENT 
The complainant, Miles-Conley Company, Inc., filed a formal com- 
plaint on October 30, 1942, under the Perishable Agricultural Com- 
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modities Act of 1930, as amended (7 U.S.C. 1940 ed. 499a et seq.), 
against A. Troiano & Company, Inc., the respondent asking reparation 
in the amount of $591, the unpaid purchase price of 600 lugs of tomatoes 
sold to the respondent. 

The complainant alleges that the basis of the contract of sale was 
acceptance Baltimore upon inspection by respondent’s agent, Abe Rosen, 
without warranties or representations of any kind; that the shipment 
was diverted to respondent at New York City upon instructions from 
Rosen; and that the shipment was accepted by respondent without 
any complaint being made. 

Respondent’s answer alleges that the complainant (1) represented 
and (2) warranted the condition of the tomatoes as green and partly 
turning; that at the time of unloading in New York City a majority of 
the tomatoes was overripe, cooked by the hot weather and rotten; and 
that complainant was advised of the unsatisfactory condition of the 
tomatoes within 24 hours after arrival in New York City. 

A hearing was held at New York, New York, on September 18, 1943. 
Southey F. Miles, Esquire, Baltimore, Maryland, appeared as attorney 
for the complainant, and Hyman Lindenauer, Esquire, New York, New 
York, represented the respondent. 

For the complainant, A. Carlisle Miles testified to the sale of the 
tomatoes and the shipment of the car to New York. He stated that 
at the request of the respondent the car was iced in Baltimore by the 
complainant, and that no complaint as to the condition of the tomatoes 
was received from Rosen, or from respondent, until the witness asked 
Rosen about payment for the tomatoes after the bill was past due. 

John Frank, a salesman for complainant, testified that he was present 
and heard the conversation between Miles and Rosen at the time the 
tomatoes were purchased. 

Jacob Weiner testified for the respondent that when the car was 
unloaded in New York it was discovered that it contained tomatoes 
of an inferior grade in the lower or inaccessible layers; that within 24 
hours of receipt of the car he telephoned Rosen to report the condition 
of the tomatoes to complainant; and that Rosen stated over the tele- 
phone that he had informed complainant. 

Complainant, upon billing respondent, allowed a deduction of $84 for 
freight to Baltimore and claimed in its complaint $91. 

Respondent objected to the testimony of A. Carlisle Miles concern- 
ing the contract on the ground that the contract was made with the 
agent, Abe Rosen, who died before the hearing. The examiner over- 
ruled the objection and respondent took an exception. The examiner’s 
ruling was correct. Block v. Briner, 176 N. Y. 8. 763. 

The report of investigation was served on complainant and re- 
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spondent by registered mail on November 17, 1942, in accordance with 
the rules of practice (7 CFR, 1941 Supp., 47.24). 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is Pennsyl- 
vania Produce Terminal, Baltimore, Maryland. 

2. Respondent is a corporation whose post office address is 281 
Washington Street, New York, New York. The respondent corporation 
was subject to license under the act in July 1942 and was issued License 
No. 81593 on October 24, 1942. 

3. On July 24, 1942, through Abe Rosen, a broker, respondent pur- 
‘chased from complainant one carload of tomatoes consisting of 600 lugs 
at $1.121% per lug, f.o.b. Baltimore, Maryland, at which time they were 
inspected and accepted by Rosen as agent for the respondent. 

4. The complainant made no representations as to the quality or 
condition of said tomatoes at the time of sale. 

5. On July 24, 1942, upon instructions from respondent, complain- 
ant shipped such tomatoes from Baltimore, Maryland, to respondent 
in New York City, in car FGEX 51010. 

6. Respondent accepted the tomatoes upon arrival at New York 
City, removed from the car and sold 582 lugs and rejected 18 lugs to 
the railroad, but has failed and refused to pay the agreed purchase 
price. 

7. The formal complaint was filed on October 30, 1942, and within 
nine months after the cause of action accrued. 

CONCLUSIONS 

It is undisputed that respondent, through a broker, Abe Rosen, acting 
as agent for the respondent, in the course of interstate commerce, pur- 
chased from complainant, 600 lugs of tomatoes contained in car FGEX 
51010 at the price of $1.121% per lug, f.o.b. Baltimore; that 600 lugs of 
tomatoes were shipped to respondent on or about July 24, 1942, and 
that respondent removed from the car and sold 582 lugs of the tomatoes 
and rejected 18 lugs to the railroad. 

The weight of the evidence favors complainant’s contention that 
the purchase was made by respondent’s agent, Abe Rosen, upon his 
inspection and acceptance at Baltimore, following instructions from the 
respondent. In view of the death of Abe Rosen, his letter of September 
1, 1942 (Exhibit No. 3 attached to investigation report), is important, 
particularly his statement that the “Car was inspected and accepted 
track Baltimore ...” The respondent offered no testimony at the 
hearing to refute the contents of this statement. 

The only remaining question to be decided is whether complainant 
deliberately misrepresented the condition of the tomatoes. Here again 
the evidence supports complainant’s position that the sale of the to- 
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matoes was made without any express representations as to condition 
or quality. In this connection, it is to be noted that in his letter of 
September 1, 1942 (Exhibit No. 3 attached to investigation report), 
Rosen makes no reference whatever to the giving of a warranty by 
complainant as to the condition of the tomatoes. No warranty can be 
implied where, as in this case, the tomatoes were purchased after in- 
spection by respondent’s agent and opportunity for thorough examina- 
tion was afforded. 

Since the tomatoes were purchased after respondent’s inspection and 
there was no express or implied warranty as to their condition, such 
disputed questions of fact as which of the parties caused or requested 
icing of the car at Baltimore; whether a complaint was made within 24 
hours after respondent received the tomatoes; and the condition of the 
shipment upon arrival in New York City, are all unimportant. 

Respondent’s failure to pay the agreed purchase price of the tomatoes 
constitutes a violation of section 2 of the act. Reparation should be 
awarded the complainant for the amount claimed, with interest, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, $591, with interest thereon at 5 per- 


cent per annum from July 24, 1942 until paid. . 
The facts and circumstances, as set out herein, shall be published. 
Copies hereof shall be served upon the parties by registered mail or 
in person, and this order, except as to the date of payment of reparation 
and as to service on the parties, shall become effective 20 days after its 


date. 





COURT DECISIONS 


GREEN VALLEY CrREAMERY, INc. v. Unirep States et al., 108 F. (2d) 342. Decided 
December 15, 1939. 


Circuit Court of Appeals, First Circuit 


Validity of Provisions of Order No. 4—Price Differentials— 
Equalization Payments—Construction of Administrative Order 


Under Order No. 4 as amended, issued by Secretary under authority of the Agri- 
cultural Marketing Agreement Act of 1937, the order regulating the marketing 
of milk in the Greater Boston marketing area, it is held that Secretary is en- 
titled to mandatory injunctions requiring the defendant handlers to comply 
with provisions of the order relating to price differentials and equalization 
payments; and it is further held that courts have no power to upset interpre- 
tation of highly technical administrative order administered by responsible 
officers, and that District Court’s decree cannot be reversed for failure to make 
findings in accordance with procedural rule, where under circumstances no 
useful purpose would be served.* 


Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George C. Sweeney, Judge. 

Suits by the United States of America and the Secretary of Agricul- 
ture against the Green Valley Creamery, Inc., against A. J. Robinson, 
against A. J. McNeil & Sons, against William T. Jones Company, and 
against Westwood Farms Milk Company for mandatory injunctions 


requiring defendants to comply with the provisions of an order as 
amended issued by the Secretary of Agriculture under the authority of 
the Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 608c. 
From final decrees permanently restraining defendants from violating 
any of the terms of the order as amended, 26 F.Supp. 672, defendants 
appeal. 

In each case decree affirmed. 

David Greer, of Boston, Mass (Greer, Dalton & Crane, of Boston, 
Mass., on the brief), for appellants. 

John A. Canavan, Asst. U. S. Atty., of Boston, Mass. (Thurman 
Arnold, Asst. Atty. Gen., and Hugh B. Cox and James C. Wilson, Sp. 
Assts. to Atty. Gen., on the brief), for appellees. 

Before WiLtson and Maacruper, Circuit Judges, and McLELLAn, 
District Judge. 

Macruper, Circuit Judge. 

These were suits in equity brought by the United States of America 
and the Secretary of Agriculture seeking mandatory injunctions requir- 
ing the defendants to comply with the provisions of Order No. 4 as 
amended, issued by the Secretary under the authority of the Agricul- 
tural Marketing Agreement Act of 1937. 50 Stat. 246, 7 U.S.C. § 608c, 


* Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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7 US.C.A., § 608c. The Order regulates the marketing of milk in the 
Greater Boston Marketing Area. Defendants are dealers in or handlers 
of milk in that area. Temporary injunctions were issued by the District 
Court. United States v. Whiting Milk Co., D.C., 21 F.Supp. 321. Upon 
appeal, these injunctions were stayed in part by an order of super- 
sedeas pending final determination on the merits. H. P. Hood & Sons, 
Inc. v. United States, 1 Cir., 97 F.2d 677. The District Court referred 
these cases together with twenty-five others of the same sort to a Master 
for hearing and findings of fact. The Master’s report came in and was 
duly confirmed by the court, which issued final decrees permanently re- 
straining the numerous defendants from violating any of the terms of 
Order No. 4 as amended. United States v. H. P. Hood & Sons, Ine., 
D.C., 26 F. Supp. 672. Thereafter, two of this group of thirty cases, 
the Hood and Whiting Milk cases, after being docketed on appeal in 
the Circuit Court of Appeals, went up on certiorari to the Supreme 
Court, which affirmed the decrees of the District Court. H. P. Hood & 
Sons, Inc. v. United States, 307 U.S 588, 59 S.Ct. 1019, 83 L. Ed. 
1478. See also United States v. Rock Royal Cooperative, Inc., 307 
U.S 588, 59 S.Ct. 993, 83 L.Ed. 1446. In view of the sweeping nature 
of the Supreme Court’s opinions in these cases, this court, upon motion 
by the Government in the cases now before us, eritered an order vacating 
the supersedeas which the District Court had issued staying in part the 
operation of its final decrees pending decision on appeal. Green Valley 
Creamery, Inc. v. United States, 1 Cir., 105 F.2d 754. 

Detailed quotations from the Act and the Order are set forth in the 
opinions of the Supreme Court in the Hood and Rock Royal cases, su- 
pra, and need not be repeated here. Article III of the Order sets up 
classifications of milk according to the use to which it is put, because 
such use primarily determines the market value of the milk. Class I 
embraces fluid milk disposed of for consumption in that form as an 
article of diet. Class II embraces milk disposed of for non-fluid pur- 
poses, such as the manufacture of butter or ice cream. Article IV 
establishes minimum prices to be paid by handlers of Class I and Class 
II milk, respectively. While in the net result these prices are paid by 
handlers for the milk that they buy and dispose of, the individual pro- 
ducers do not receive payment on this basis. The-Order creates a 
market-wide pool as an equalization device under which the individual 
producer is paid a uniform composite price for the milk which he sells, 
based upon the use made of all the milk sold in the Greater Boston 
Marketing Area. A Market Administrator computes for each delivery 
period the use value of the milk sold or used by each handler, multiply- 
ing the quantity of such milk in each class by the applicable class price 
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and adding together the two sums (Art. VII, Sec. 1).. Then the Admin- 
istrator combines into one grand total the respective values of the milk 
sold or used by each handler, and after adjustments for various dif- 
ferentials the adjusted total is divided by the total quantity of milk. 
The result is a “blended” or uniform price which all producers are to 
receive for milk delivered by them during the period, regardless of the 
use to which any particular milk is devoted. 

The blended price is less than the Class I price and more than the 

. Class II price as fixed by Article IV of the Order. A handler who has 
more than the market average of Class II milk sales during a particu- 
lar delivery period will have to pay to his producers at the blended 
price an amount greater than the total amount charged to him as the 
use value of the milk he has received from producers during that period. 
Such a handler will therefore be credited with the difference in his pro- 
ducer settlement account on the books of the Market Administrator 
and becomes entitled to receive from the Administrator an equalization 
payment out of the pool. On the other hand, a handler who has more 
than the market average of Class I fluid milk sales during the same de- 
livery period will pay to his producers at the blended price an amount 
less than the total amount charged to him as the use value of the milk 
he has received from producers during the period. Such a handler will 
therefore be debited with the difference in his producer settlement ac- 
count, and is required by Article VIII, Section 1, of the Order to pay 
this amount into the pool. Omitting refinements, the debits and credits 
in the pool should normally balance out in each delivery period. 

This market-wide equalization pool is the core of the regulatory 
scheme set up by Order No. 4 as amended. 

Appellants may no longer question the constitutionality of the Act 
nor the validity of most of the terms of Order No. 4 as amended. H. P. 
Hood & Sons, Inc. v. United States, 307 U.S. 588, 59 S.Ct. 1019, 83 L.Ed. 
1478. Argument was addressed to us on three provisions of the Order 
which are asserted to be unauthorized by the Act. These points were 
raised in the District Court in the Hood and Whiting Milk cases but 
were not pressed before the Supreme Court. Hence, they are still.open 
for consideration here. The portions of the Act now relevant are set 
forth in the footnote. ’ 


1“Sec. 8c [§ 608c] (Relating to Orders). 

(5) ‘“‘Terms—Milk and Its Products In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following terms and conditions, and (except as 
provided in subsection (7)) no others: 

(A) Classifying milk in accordance with the form in which or the purpose for which. it is 
used, and fixing, or providing a method for fixing, minimum prices for vach such use classi- 
fication which all handlers shall pay, and the time when payments shall be made, for milk 
purchased from producers or associations of producers. Such prices shall be uniform as to all 
handlers, subject only to adjustments for (1) volume, market, and production differentials cus- 
tomarily applied by the handlers subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, or any use classification thereof, 
is made to such handlers. 
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[1] Article 1V of the Order provides for two sets of minimum prices, 
one to be applicable if the purchase is from an association of producers, 
and the other if the purchase is from producers not members of an as- 
sociation. It is contended that under Section 8c (5) (A) of the Act 
the minimum price must be uniform, subject only to certain adjustments 
therein set forth, none of which is dependent upon the class of pro- 
ducers from which the milk is received. In promulgating the Order the 
Secretary of Agriculture found as a fact, upon evidence introduced at 
the administrative hearings, “that the differential in prices to asso- 
ciations of producers, and producers, is justified as a reasonable allow- 
ance for services actually performed by associations of producers.” It 
is not denied that there was evidence before the Secretary warranting 
a finding that such a differential had customarily been applied in the 
market area, for the reason that milk purchased from associations of 
producers has an enhanced value due to the fact that many marketing 
services have already been performed by such associations. In view 
of these facts, we think that the Government is right in its contention 
that this differential in prices applicable to milk received from producers 
and milk received from associations of producers is authorized by Sec- 
tion 8c (5) (A) (1) of the Act as a market differential customarily ap- 
plied by handlers. The phrase “market differential,” undefined as it is in 
the Act, is reasonably susceptible of such an interpretation. If further 
support for this conclusion were needed, it would be found in the fact 
that the Secretary in promulgating the original Order No. 4 on Febru- 
ary 9, 1936, construed Section 8c (5) (A) of the Agricultural Adjust- 
ment Act of 1933, as amended (49 Stat. 754), as authorizing such 
a differential in price as between producers and associations of pro- 
ducers, and Congress subsequently re-enacted without amendment this 
portion of that Act in the Agricultural Marketing Agreement Act of 


“(B) Providing: 

“ 1 + * * 

“Gi) for the payment to all producers and associations of producers delivering milk to all 

handlers of uniform prices for all milk so delivered, irrespective of the uses made of such milk 

by the individual handler to whom it is delivered; 
subject, in either case, only to adjustments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (b) the grade or quality of the milk 
delivered, (c) the locations at which delivery of such milk is made, and (d) a further adjustment, 
equitably to apportion the total value of the milk purchased by any handler, or by all 
handlers, among producers and associutions of producers, on the basis of their marketings of milk 
during a representative period of time. 

“(C) In order to accomplish the purposes set forth in paragraphs (A) and (B) of this sub- 
section (5), providing a method for making adjus‘ments in payments, as among handlers (in- 
cluding producers who are also handlers), to the end that the total sums paid by each handler 
shall equal the value of the milk purchased by him at the prices fixed in accordance with para- 
graph (A) hereof. 


(6) ‘“‘Terms — Other Commodities 
* * * * 


(7) “Terms Common To All Orders In the case of the agricultural commodities and the 
products thereof specified in subsection (2) orders shall contain one or more of the following 
terms and conditions: 

* * 


“(D) Incidental to, and not inconsistent with, the terms and conditions specified in “subsections 
(5), (6), and (7) and necessary to effectuate the other provisions of such order.” 
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1937. 50 Stat. 246. It is hardly significant that this particular price 
differential is not specifically called a market differential in the Order. 

[2] Next, the appellants take exception to a provision of Article VII, 
Section 2.of the Order, specifying the method of computing the blended 
or uniform price. This section excludes from such computation the 
milk of handlers who are in default in the required equalization pay- 
ments “for milk received during the delivery period next preceding but 
one.” Each month is divided into two delivery periods. By Article 
-VII, Section 7, the Administrator is required to compute and announce 
on or before the twelfth day after the end of each delivery period the 
blended price applicable for that period. Handlers are not required 
to make the payments required by Article VIII until the twenty-fifth 
day after the end of each delivery period. Therefore, at the time the 
Administrator computes the blended price for the preceding delivery 
period, handlers are not yet in default in respect to that period. For 
this reason the Order requires the Administrator to ascertain whether 
a particular handler is in default on payments required for milk received 
during the delivery period next preceding but one. If such delinquency 
exists, the milk of that handler is excluded from the current computation 
of the blended price. The purpose of this provision seems to be to mini- 
mize the risk that the equalization pool will fail to be self-liquidating 
for a particular delivery period on account of defaults by handlers obli- 
gated to the pool in the manner previously described in this opinion. 
“If a handler has so failed in one delivery period it is reasonable to 
expect that he may repeat his failure in the next.” 

The Act does not specify the detailed method by which a blended 
or uniform price is to be computed. The method adopted in Article 
VII of the Order seems reasonably adapted to promoting the successful 
operation of the equalization pool, which, in turn, is a device calculated 
to insure the payment to producers of uniform prices for all milk de- 
livered to handlers, irrespective of the uses made of such milk by the 
individual handler to whom it is delivered (Act, Sec. 8c (5) (B) (ii)). 
Defaulting handlers are subject to penalties in the Act, and though their 
milk has been excluded from the computations of the pool, they are 
nevertheless liable to pay their producers at the announced blended 
price. If they later made good their pool debits, such payments will be 
reflected in an increased blended price for a later delivery period. 

In addition to what has been said, it is questionable whether these 
appellants are in a position to attack the validity of the provisions of 
the Order dealing with the computation of the blended price. While 
the exclusion of milk of a defaulting handler may affect the blended 
price, the Master points out that the level of the blended price does 
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not affect in any way the total charge to handlers participating in the 
pool, which is computed not on the basis of the blended price but 
rather on the basis of the minimum prices fixed in Article IV of the 
Order. for the milk a handler receives from producers in a particular 
delivery period. 

[3] Appellants further challenge the validity of certain differentials 
provided for in Article VIII, Section 4, paragraphs 3 and 4, of the 
Order. The section is set forth in the footnote.* It is argued that dif- 
ferentials based upon the location of the farms of producers are not 
authorized by Section 8c (5) (B) (ii) (c) of the Act, which authorizes 
only differentials based upon “the locations at which delivery of such 
milk is made.” * There was evidence before the Secretary to the effect 
that similar differentials in favor of nearby farms had existed in the 
Boston market for many years. Various factors were mentioned as 
accounting for this, including their greater accessibility to the market, 
and their greater dependability as sources of supply, because, as experi- 
ence showed, the nearby farms had a more uniform level of production 
throughout the year. These producers were also potential dealers, who 
might establish their own milk routes in competition with handlers in 
the Boston market, if prices were not acceptable. Whatever the expla- 
nation, this group of producers in fact commanded somewhat more 
favorable prices for their fluid milk as against producers more remotely 
located. The differentials now objected to were inserted in the Order so 
as not to disturb the status quo in this respect. Milk entering the 
Boston market from nearby farms is presumably delivered to handlers 
at points nearby the market; and thus, paragraphs 3 and 4 of Section 4, 
Article VIII, may be said to prescribe differentials having relation to 
locations at which deliveries are made. This argument need not be 
labored, however, for the differentials can readily be sustained under 
Section 8c (5) (B) (ii) (a) of the Act as market differentials which 
had customarily been applied by handlers subject to the Order. They 
are called “location differentials” in the Order, and so they are; but 





2‘Sec. 4. Location Differentials—The payments to be made to producers by handlers pursuant 
to paragraph 1 of section 1 of this article shall be subject to differentials as follows: 

“1. With respect to milk delivered by a producer to a handler’s plant located more than 40 
miles from the State House in Boston, there shall be deducted an amount per hundredweight equal 
to the freight (considering 85 pounds of milk per can), according to the tariff currently approved 
by the Interstate Commerce Commission for the transportation, in carload lots of milk in 40- 
quart cans, to Boston from the zone of location of the handler’s plant. 

“‘2. With respect to milk delivered by a producer to a handler’s plant located not more than 40 
miles from the State House in Boston, there shall be added 18 cents per hundredweight. 

“3. With respect to milk delivered by a producer, whose farm is located more than 40 miles, 
but not more than 80 miles, from the State House in Boston, there shall be added 23 cents per 
hundredweight. ; 

“4. With respect to milk delivered by a producer, whose farm is located not more than 40 miles 
from the State House in Boston, there shall be added 46 cents per hundredweight unless such 
addition gives a result greater than $3.19, in which event there shall be added an amount which 
will give a result of $3.19." 
®See footnote, 1, supra. 
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they are also customary market differentials based upon the location of 
farms nearby the market. 

Here again it may be observed that similar differentials were con- 
tained in the original Order No. 4, effective February 9, 1936, under an 
administrative interpretation of provisions of the Agricultural Adjust- 
ment Act of 1933, as amended (49 Stat. 750), which were re-enacted 
without change in the Agricultural Marketing Act of 1937. 

[4] Furthermore, we think the Government is right in its contention 
_that the present appellants have no standing to challenge the Order in 

this particular. These differentials in favor of nearby farms do not af- 

fect the net cost of the milk to handlers, computed on the basis of the 
minimum prices established in Article IV of the Order. They are ad- 
justments affecting only the distribution among producers out of the 
equalization pool. 

[5, 6] Several additional points were urged in appellants’ brief. They 
all assumed the validity of the Act and of the Marketing Order, and re- 
lated merely to details of administration as to which it was contended 
that the Market Administrator did not follow the terms of the Order. 
Only in the exceptional case of manifest error should a court undertake 
to upset interpretations of a highly technical administrative order made 
by the responsible official to whom has been delegated the administra- 
tion of the order. This is especially true where, as in this case, the Act 
provides machinery whereby any handler subject to the Order may ob- 
tain administrative review by the Secretary of Agriculture of the 
actions of the Market Administrator. At the oral argument, counsel 
for appellants stated that they would not ask us to pass upon these 
points of administrative detail but that they proposed to apply to the 
Secretary of Agriculture for a review on these points under Section 8c 
(15) (A) of the Act. Accordingly we do not now examine into them. 

[7] It is further urged by appellants that the degree of the District 
Court should be reversed for failure of the court to make findings in 
accordance with Rule 52 (a) of the new Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. following section 723c. The court confirmed and 
adopted as its own the findings of fact set forth in numbered paragraphs 
of the Master’s report. In respect to conclusions of law the court 
stated, 26 F.Supp. 672, 681: “Insofar as I have dealt with questions 
of law, my statements in the opinion shall be regarded as conclusions of 
law for the purpose of the record.” The decree should not be reversed 
for this reason, and under the circumstances no useful purpose would 
be served by remitting the case for a more formal statement of the dis- 
trict judge’s conclusions of law. H. P. Hood & Sons, Inc. v. United 
States, 307 U.S. 588, 59 S.Ct. 1019, 83 L.Ed. 1478. 

In each case: The decree of the District Court is affirmed. 
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ra + Unrrep Srares et al. (two cases). 126 F. (2d) 370. Decided February 3, 


Circuit Court of Appeals, First Circuit 
Rehearing Denied March 16, 1942 
Corporations—Injunction—Contempt 


In civil contempt proceeding by United States against treasurer and sole stock- 
holder of corporate handler of milk for noncompliance with mandatory injunc- 
tion and temporary injunction requiring payment of money due under milk 
marketing order, where the sole stockholder by a course of conduct over a 
period of time deliberately rendered corporation incapable of complying with 
decrees requiring payment of money, among other propositions, it is held: 
(1) command to corporation is in effect a command to officials responsible for 
its affairs; (2) stockholder of corporation is subject to commitment for civil 
contempt; (3) findings of fact recited in master’s report are conclusive; (4) 
it was too late for Government to go back of adjudications and proceed on 
theory that purchaser of milk was but the alter ego of sole stockholder of cor- 
poration, who should be held personally liable as handler obligated to make 
payments to market administrator; (5) commitment of treasurer for contempt 
could not be upheld on theory that company purchasing the milk was in con- 
tempt where company was not party to contempt proceeding; and (6) where 
treasurer's and stockholder’s acts had deliberately rendered corporation in- 
capable of complying with decrees requiring payment of money, District Court 
had power in civil contempt proceeding to impose a monetary fine against 
treasurer, payable to the creditor.* 

Appeals from the District Court of the United States for the 
District of Massachusetts; George C. Sweeney, Judge. 

Proceeding by the United States against Green Valley Creamery, In- 
corporated, to enforce a milk marketing order wherein a petition for 
attachment for contempt was filed by the United States against Green 
Valley Creamery, Incorporated, Howard B. Parker, and another for 
disobedience of and failure to comply with decrees of court. From an 
order adjudging him in contempt and committing him to jail and from 
an order denying petition for discharge from commitment, Howard B. 
Parker appeals. 

Orders vacated and case remanded with directions. 

Richard Wait, of Boston, Mass., for appellant. 

Charles C. Pearce, Sp. Asst. to Atty. Gen., and John M. Durbin, Sr. 
Atty., Department of Agriculture, of Washington, D. C. (John S. L. 
Yost and Margaret H. Brass, both of Washington, D. C., and Edmund 
J. Brandon, of Boston, Mass., on the brief), for appellees. 

Before Macruper, MaHoney, and Woopsury, Circuit Judges. 

Macrouper, Circuit Judge. 

The appeal in No. 3695 is from an order of the District court, dated 
January 27, 1941, adjudging Howard B. Parker in civil contempt and 
committing him to jail until the Green Valley Creamery, Inc. (a cor- 
poration of which he is treasurer and sole stockholder), effects com- 
pliance with the Agricultural Marketing Agreement Act of 1937, 7 


U.S.C.A. § 671 et seq., and with a mandatory injunction theretofore is- 


* Reference to each i involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions. 





46 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


126 F. (2d) 370 


sued against the said corporation. In No. 3706 the appeal is from an 
order of the district court, dated May 19, 1941, denying a petition by 
Howard B. Parker for discharge from commitment following the ad- 
judication of Green Valley Creamery, Inc., as a bankrupt upon its 
voluntary petition. Pending appeal, it was ordered by the court be- 
low that Parker enter into a recognizance with sufficient surety in the 
sum of $6,000. 

On October 1, 1937, the United States of America and the Secretary 
_ of Agriculture filed a bill in equity in the court below against the Green 
Valley Creamery, Inc., seeking a4 mandatory injunction requiring the 
defendant to comply with the provisions of Order No. 4, as amended, 
issued by the Secrétary of Agriculture pursuant to the provisions of the 
Agricultural Marketing Agreement Act of 1937, 50 Stat. 246. The main 
terms of this Order, which regulates the marketing of milk in the 
Greater Boston Marketing Area, are summarized in our opinion in 
Green Valley Creamery, Inc., v. United States, 1 Cir., 1939, 108 F.2d 
342, 343, 344. 

A temporary injunction was issued by the district court on November 
30, 1937. In that decree the defendant was specifically commanded to 
pay to the market administrator all sums then due or thereafter to be- 
come due under the provisions of Order No. 4, as amended, during the 
pendency of the suit; and further, in more general language, the defend- 
ant, its officers, agents, employees, successors, and assigns were enjoined 
from violating any of the provisions of Order No. 4, as amended, and 
were affirmatively commanded to comply with all provisions of the said 
Order, during the pendency of this suit or until further order of the 
court. 

Upon appeal from the interlocutory decree this court issued a super- 
sedeas staying in part the operation of the mandatory injunction, upon 
condition, however, that the amounts then due or to become due there- 
after should, until final determination on appeal of the case on its 
merits, be paid into the registry of the district court. H. P. Hood & 
Sons, Inc., et al., v. United States, 1 Cir., 1938, 97 F.2d 677. The moneys 
were not so paid into the registry, the condition was unfulfilled, and as a 
result the interlocutory decree remained in effect, and the defendant, its 
officers and agents, became subject to contempt proceedings for non- 
compliance with such decree. 

The case went back to the district court for trial on the merits, and 
that court, on March 15, 1939, after confirming the report of a special 
master, issued its final decree, providing in part as follows: 


“4, That the defendant, its agents, officers, employees, successors and 
assigns, be and they hereby are permanently restrained and enjoined 
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from violating any of the provisions of Order No. 4 as amended by the 
amendments issued on July 28, 1937, regulating the handling of milk in 
the Greater Boston Marketing Area. 

“5. That the defendant, its agents, officers, employees, successors and 
assigns, be and they hereby are commanded and directed to comply with 
all the provisions of Order No. 4 as amended by the amendments issued 


on July 28, 1937. 

“6. That the defendant is hereby commanded and directed to pay 
within ten (10) days after the entry of this decree any and all amounts 
heretofore billed to defendant by the marketing administrator under 
Order No. 4 as amended July 28, 1937, for each delivery period between 
August 1, 1937, and January 15, 1939, and such further amounts which 
have not heretofore been paid into the registry of this court but which 
are now due and owing under the provisions of Order No. 4 as amended 
by the amendments issued on July 28, 1937, to the market administrator 
appointed under Order No. 4 as amended, for him to hold and to 
distribute in accordance with the following paragraphs of this decree.” 

{[1, 2] Appellant Parker lays great stress upon the point that 
paragraph 6 of the final decree, which is the only part of the decree 
specifically commanding the payment of money, namely, the sums then 
due to the market administrator under Order No. 4 as amended, is 
directed solely to the defendant Green Valley Creamery, Inc. This 
seems to us of no significance, for “A command to the corporation is in 
effect a command to those who are officially responsible for the conduct 
of its affairs.” Wilson v. United States, 1911, 221 U.S. 361, 376, 31 
S.Ct. 588, 543, 55 L.Ed. 771, Ann. Cas.1912D 558. Furthermore, para- 
graph 5 of the final decree, which is directed to the corporation, its 
agents, officers, etc., in more general terms commands them to comply 
with all the provisions of Order No. 4 as amended. This necessarily 
includes those provisions of the Order calling for payments to the 
market administrator then due or to become due in the future, and 
therefore overlaps somewhat the command in paragraph 6 of the decree. 

On the day after handing down its final decree the district court is- 
sued a supersedeas staying in part the operation of the final decree, 
pending appeal to this court, upon condition that the amounts then due 
and those becoming due thereafter from the defendant to the market 
administrator under the provisions of the Order should be paid into the 
registry of the district court to be held pending final determination of 
the case on appeal. Again, this condition was not fulfilled either in 
whole or in part, and as a result, the defendant, its officers and agents, 
became subject to contempt proceedings for non-compliance with the 
final decree from the date of its issue. On July 21, 1939, this court, be- 
fore hearing and deciding the appeal, directed that the said supersedeas 
issued by the district court be vacated. Green Valley Creamery, Inc., 
v. United States, 1 Cir., 105 F.2d 754. 
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On December 15, 1939, this court affirmed the final decree of the 
district court. Green Valley Creamery, Inc., v. United States, 1 Cir., 
108 F.2d 342. 

A petition for attachment for contempt was filed by the United States 
on December 19, 1939, against Green Valley Creamery, Inc., Otis H. 
Parker and Howard B. Parker for disobedience of and failure to comply 
with the final decree of the district court. The petition recites that the 
sum of $22,849.53 is due by the corporate defendant to the market ad- 
- ministrator for the period from August 1, 1937, through January 15, 
1939, “but the said defendant Green Valley Creamery, Inc., and the said 
Otis H. Parker and Howard B. Parker, in contempt of this court, have 
not paid or caused to be paid such amount either to the market admin- 
istrator or to the registry of this court.” On the face of the petition, it 
seemed to present the usual situation where the responsible officers of a 
corporate defendant are sought to be held in civil contempt for failing to 
take appropriate action within their power to bring about compliance by 
the corporation with the court decree. However, by agreement of the 
parties, the contempt petition was referred to a master, on somewhat 
broader issues. The order appointing the master, May 14, 1940, was as 
follows: 


“This cause came on to be heard, and upon consideration thereof, the 
court being satisfied that reference to a master is necessary, and by 
agreement of parties, it is 

“Ordered, that this cause be referred to the Honorable Thomas F. 
Quinn as master to hear the parties and their witnesses, to examine their 
books, vouchers and evidence, and to report to the court his findings of 
fact and conclusions of Jaw thereon, the facts found by the said master 
shall be final when supported by adequate evidence. 

“Tssues to Be Submitted to Master. 

“1. With respect to each of the pay periods as defined in the ap- 
plicable milk marketing order— 

“(a) The amount due the market administrator from Green Valley 
Creamery, Inc., on its producer settlement account; 

“(b) The amount due to the market administrator from Green Valley 
Creamery, Inc., for marketing service; 

“(c) The amount due the market administrator from Green Valley 
Creamery, Inc., on account of administration expense. 

“2. The extent to which Green Valley Creamery, Inc., failed to 
comply with the following orders of the court: 

“(a) The temporary injunction entered November 30, 1937; and 

“(b) The final decree entered March 15, 1939. 

“3. The ability of Green Valley Creamery, Inc., to have complied 
with the injunction of November 30, 1937, and the final decree of March 
15, 1939. 

“4. The extent to which the inability of Green Valley Creamery, Inc., 
to comply with said temporary injunction and decree was caused by 
acts of any person or corporation, the particular acts or conduct of each 
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such person or corporation which caused such inability and the extent 
to which the acts and conduct of each such persons or corporation 
caused all or any part of such inability. 

“5. The legal liability, if any, of Stuart Milk Company to Green 
Valley Creamery, Inc., arising out of the sale of milk by Green Valley 
Creamery, Inc., to Stuart Milk Company and the extent of such 
liability. 

“6. All of the acts and conduct of Howard B. Parker and Otis H. 
Parker or either of them which were in violation of the temporary 
injunction entered November 30, 1937, and the final decree of this court 
entered on March 15, 1939. 

“7, The prices and amounts paid by Stuart Milk Company to Green 
Valley Creamery, Inc., for milk purchased by Stuart Milk Company 
from Green Valley Creamery, Inc., and the fair market value of such 
milk so purchased.” 


Thus, though the petition for attachment sought the commitment of 
the two Parkers to jail until payment to the market administrator of 
the amounts due through January 15, 1939, the order of reference di- 
rected the master to compute all the amounts due to the market admin- 
istrator, which would carry the computation down through the period 
ending March 31, 1940, after which Green Valley ceased to be a 
“handler” of milk subject to Order No. 4 as amended. Also, though the 


petition referred only to the final decree, the master was directed to 
inquire into the extent to which the corporation had failed to comply 
with the interlocutory decree as well as with the final decree; and he 
was directed to report the acts and conduct of Howard B. Parker and 
Otis H. Parker which were in violation of the interlocutory decree and 
of the final decree. Particularly, he was to report on the extent to 
which the acts of any person or corporation disabled Green Valley from 
complying with the interlocutory and final decrees. He was also to 
inquire into the legal liability, if any, of Stuart Milk Company to Green 
Valley arising out of the sale of milk by the latter to the former. The 
Stuart Milk Company was not a party to the original injunction pro- 
ceedings leading up to the final decree; nor was it made a party to the 
contempt proceedings. 

[3] The master made a detailed report which was duly confirmed by 
the district court. Since the evidence before the master is not included 
in the present record, we accept as conclusive the: findings of fact 
recited in the master’s report. 

With respect to the extent of the default by Green Valley, the master 
found that the total amount due from the corporation to the market 
administrator on producer settlement account, on account of marketing 
services, and on account of administration expenses, from August 1, 
1937, the effective date of Order No. 4 as amended, to March 31, 1940 
(after which period the corporation ceased to be a “handler”), was the 
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sum of $41,722.37. Green Valley failed to make any payments to the 
market administrator, or into the registry of the court, as required by 
the interlocutory and final decrees. Further, the master found that 
Green Valley “has been made unable to comply with the said temporary 
injunction and decree by reason of acts of Howard B. Parker and Stuart 
Milk Company and by reason of the acceptance thereof by the other 
directors of Green Valley Creamery, Inc., and Stuart Milk Company.” 
These acts of Parker and Stuart Milk Company, so disabling Green 
- Valley, “have been undertaken for the purpose of placing funds and 
assets beyond the reach of the market administrator, and * * * these 
acts were carried on for the purpose of hindering and delaying the mar- 
ket administrator.” 

Stuart Milk Company is a corporation duly organized since 1921 
under the laws of Massachusetts. It has a usual place of business in 
Somerville, Massachusetts, and has been engaged in the business of sell- 
ing milk to consumers within the Greater Boston Marketing Area. 
Howard B. Parker is the treasurer, general manager, and a director of 
Stuart Milk Company and owns 200 shares of its capital stock. The 
remaining 300 shares are owned by his father, Arthur B. Parker, who 
is also a director. The third director is Alfred E. Collinson. The 
business of Stuart Milk Company was dominated by Howard B. Parker; 
the company, by vote of its stockholders, approved, ratified and con- 
firmed the acts and proceedings of the directors and officers. 

Originally, the Stuart Milk Company owned a country plant or re- 
ceiving station at Passumpsic, Vermont, where it made purchases of 
milk directly from producers. Had this remained the situation, Stuart 
would have come under obligation to make payments to the market 
administrator under the provisions of Order No. 4 as amended. On 
March 15, 1934, federal regulation of the marketing of milk in the 
Greater Boston Area was begun by the issuance of License No. 38 by 
the Secretary of Agriculture under authority conferred on him by § 8(3) 
of the Agricultural Adjustment Act, 48 Stat. 35. See United States v 
Seven Oaks Dairy Co., D.C.Mass.1935, 10 F.Supp. 995. Thereafter, in 
October, 1934, Green Valley was organized under the laws of Mas- 
sachusetts with a usual place of business in Somerville, Massachusetts. 
Within a few weeks thereafter Green Valley purchased the plant at 
Passumpsic, Vermont, from Stuart for an unknown amount of cash and 
a $9,000 mortgage. This mortgage was foreclosed early in 1938, after 
which the said plant, though back in the ownership of Stuart, con- 
tinued to be operated by Green Valley." 


2The facts stated in this paragraph appear in the report of the special master in the in- 


junction proceedings, No. 3461. Green Valley Creamery, Inc., v. United States, 1 Cir., 1939, 
108 F.2d 342. 
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All the capital stock of Green Valley was owned by Howard B. 
Parker, who was its treasurer and general manager, in addition to be- 
ing a director, and he dominated its business during the entire period 
in question. 

Parker’s method of operation is fully set forth in the master’s report. 
Green Valley bought the milk from producers. Its entire product was 
then sold to Stuart. Parker, as the dominating man in both corpora- 
tions, dictated the prices at which Green Valley should sell and Stuart 
should buy. Under the direction and management of Parker the bills 
from the market administrator to Green Valley were not carried as ac- 
counts payable by Green Valley, whose operating accounts were 
balanced without including therein the bills of the market administra- 
tor. By Parker’s dictation, the prices for milk sold to Stuart by Green 
Valley “were established and adjusted after disregarding the sums due 
to the market administrator and the amounts of the bills received by 
Green Valley Creamery, Inc., from the market administrator.” These 
prices were so nicely set by Parker in 1938 “that the total receipts of 
Green Valley Creamery, Inc., were maintained at a level substantially 
sufficient to balance the books of Green Valley Creamery, Inc., without 
consideration of the sums due from Green Valley Creamery, Inc., to the 
market administrator.” If, however, the amounts due the market ad- 
ministrator are included (as of course they should be) as part of the 
cost of the milk to Green Valley, it is found by the master that as a re- 
sult of Parker’s domination “Stuart Milk Company was enabled to pur- 
chase the entire products of Green Valley Creamery, Inc., for the period 
between August 1, 1937, to December 31, 1939, at $47,072.65 less than 
the total costs of such products to Green Valley Creamery Inc.” 

The payments by Stuart to Green Valley “were so regulated under 
the management and direction of Howard B. Parker that Green Valley 
Creamery, Inc., on December 31, 1939, was insolvent.” Further the 


master recites: 


“Upon all the evidence I find that the policies, acts and dominations 
of Howard B. Parker have caused the assets and the income of Green 
Valley Creamery, Inc., to be so held, that Green Valley Creamery, Inc., 
has been made incapable of paying from the sums or assets now in the 
possession of Green Valley Creamery, Inc., the amounts due the market 
administrator. 

“T find that the domination and management of Howard B. Parker 
and the acceptance thereof by Green Valley Creamery, Inc., and Stuart 
Milk Company, and by the officers and directors of both companies, 
have made Green Valley Creamery, Inc., immediately and directly un- 
able, from assets now in the possession of Green Valley Creamery, Inc., 
and noted upon its books of account, to comply with either the tempo- 
rary injunction or the said decree.” 
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On June 29, 1939, the board of directors of Stuart voted to pay 
Howard B. Parker a bonus of $10,000 at the rate of $100 per month, 
and to secure the bonus authorized and directed the execution of a 
mortgage to Parker upon the real estate and personal property of the 
corporation exclusive of accounts receivable. Whether the bonus was 
paid in whole or in part did not appear in evidence. Also, by vote of 
its directors, Stuart authorized the execution and delivery of an assign- 
ment of its accounts receivable (its only remaining unencumbered as- 
sets) to Dairy Realty Company, Inc., in order to secure payments under 
- a lease of property from Dairy Realty Company, Inc., to Stuart Milk 
Company at 40 Lake Street, Somerville, Massachusetts. The offices of 
Green Valley, Stuart and Dairy Realty Company, Inc., all were located 
at 40 Lake Street, Somerville, Massachusetts. Dairy Realty Company, 
Inc., was organized under the laws of Massachusetts on November 7, 
1935, and its total issued capital stock was 80 shares, of which 40 
shares were owned by Howard B. Parker, and the remaining 40 shares 
were owned by Otis H. Parker, his brother. On June 29, 1939, by 
another vote of its board of directors, Stuart authorized and directed the 
execution of an option to Howard B. Parker to purchase all of its assets 
at any time within three years from July 1, 1939, for a net sum of 
$3,600. The balance sheet shows the total assets of Stuart to be $58,- 
148.98, after deducting a questionable depreciation reserve, and shows 
total liabilities apart from the reserve for repairs and capital stock, of 
$19,644.78. The master found “upon all the evidence that unless due 
regard is given to the legal liability of Stuart Milk Company to Green 
Valley Creamery, Inc., as stated in this report, the price stated in the 
said option to Howard B. Parker is inadequate.” 

The master noted that the aforesaid votes of the board of directors of 
Stuart on June 29, 1939, came shortly after the decision of the Supreme 
Court in H. P. Hood & Sons, Inc. v. United States, 1939, 307 U.S. 588, 
59 S.Ct. 1019, 83 L.Ed. 1478, upholding the Agricultural Marketing 
Agreement Act and most of the terms of Order No. 4 as amended. 

As a legal conclusion from the foregoing facts the master found that 
there was a legal liability from Stuart to Green Valley ‘at least to the 
amount of the total costs of the products handled by Green Valley 
Creamery, Inc., and purchased by Stuart Milk Company between 
August 1, 1937, and December 31, 1939, and that the difference between 
said total costs of Green Valley Creamery, Inc., and the amounts here- 
tofore paid by Stuart Milk Company during said period, is the total sum 
of $47,072.65.” 

Pursuant to a request for findings made by the defendants the 
master made an additional finding as follows: 
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“There was no evidence that the relationships between Stuart Milk 
Company and Green Valley Creamery, Inc., or their business methods 
with each other, prior to August 1, 1937, or prior to November 30, 1937, 
were different from the relationships or methods after either of said 
dates.” 


Whether these same business methods had resulted in non-compliance 
with the original Order No. 4, which was effective from February 9, 
1936, to August 1, 1936, does not appear. See United States v. David 
Buttrick Co., 1 Cir., 1937, 91 F.2d 66. 

The district court on January 27, 1941, overruled objections by the 
defendants to the master’s report and ordered that the report be con- 
firmed. In a memorandum opinion the court summarized the master’s 
findings, and on the basis of the report concluded that Green Valley and 
the individuals Howard B. Parker and Otis H. Parker were “in civil 
contempt of this court.” The court’s order of commitment dated 
January 27, 1941, from which order the appeal is taken in No. 3695, is 
in part as follows: 


“Ordered, adjudged and decreed that Green Valley Creamery, Inc., 
Howard B. Parker and Otis H. Parker be, and they hereby are, adjudged 
to be in contempt of court by reason of acts alleged in said petition, and 


it is further 
“Ordered that Howard B. Parker be committed to jail until com- 
pliance by the defendant Green Valley Creamery, Inc., with the Mar- 
keting Agreement Act of 1937 and the mandatory injunction of this 
court is effected, or until further order of this court, and it is further 
“Ordered that the case of Otis H. Parker be continued for disposition 
until further order of this court.” 


On March 19, 1941, Howard B. Parker filed in the district court a 
petition reciting that Green Valley had on the preceding March 15 been 
adjudged a bankrupt upon its voluntary petition; that by reason of 
said adjudication Parker was no longer competent as an officer or 
director of Green Valley to cause the said corporation to comply with 
the court’s decree; that “Your petitioner is not himself indebted in any 
fashion under said final decree of March 15, 1939, and he is in no wise 
able to cause or attempt to cause compliance therewith by the defendant 
Green Valley Creamery, Inc.” The prayer of the petition was that the 
district court “enter a further order discharging the commitment of your 
petitioner to jail.” This petition was denied by the district court on 
May 19, 1941, without opinion. Appeal is taken in No. 3706 from this 
order of denial. 

[4,5] We are not clear as to the legal theory upon which the Gov- 
ernment would have us affirm the action of the district court. In its 
brief it asserts that “Green Valley, Stuart and Howard B. Parker were 
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but one entity,” and it argues at some length in favor of “disregarding 
the corporate fiction.” The Government in its original bill in equity, 
seeking a decree enforcing Order No. 4 as amended, might perhaps have 
proceeded on the theory that Green Valley was but the alter ego of its 
sole stockholder Howard B. Parker, and that looking behind the cor- 
porate facade Parker should be held personally liable as the “handler’’ 
obligated to make payments to the market administrator. Or, perhaps 
the Government might have taken the line that Green Valley was merely 
a purchasing agent, an instrumentality used by Stuart; and hence that 
Stuart was the “handler” subject to the Order. But the Government at 
this time chose to respect the corporate entity of Green Valley, and 
sought and obtained both an interlocutory and a final decree adjudging 
Green Valley to be the handler whose primary duty it was to make the 
payments to the market administrator. It is now too late for the Gov- 
ernment to go back of the adjudications of the interlocutory and final 
decrees. Nor can Parker’s commitment be upheld on the argument that 
Stuart is in contempt of the court’s decree and that Parker, as the 
dominant officer of Stuart, can be put in jail until he causes Stuart to 
make amends for the consequences of its civil contempt. The reason is 
that Stuart was not a party to the contempt proceedings and has not 
been adjudged in contempt. 

[6-8] Further the Government contends that at the time of the 
decree “there was a debt due Green Valley which was more than sufli- 
cient to pay the market administrator’; that as Green Valley was 
operated and controlled for the profit of Stuart, the latter, in the eye 
of equity, became properly indebted to Green Valley for the difference 
between the total cost of the milk to Green Valley and the amount paid 
by Stuart to Green Valley, viz., the sum of $47,072.65. On this premise 
it is argued that it is proper to commit Parker to jail until he, as 
dominant officer of Stuart, causes Stuart to pay this indebtedness to 
Green Valley and then until Parker, as dominant officer of Green Valley, 
causes the latter corporation to apply the assets so derived to satisfy 
its obligations to the market administrator in accordance with the 
decree. We find many difficulties with this line of argument. In the 
first place, Stuart has not been a party to any proceeding establishing 
such a liability. In the second place, Stuart does not seem to have 
committed any legal wrong to Green Valley as a legal entity, because 
the prices for the milk sold to Stuart were fixed by Parker, the sole 
stockholder and dominant officer of Green Valley; the corporate forms 
were solemnly observed, and, as found by the master, “Green Valley 
Creamery, Inc., by votes of its stockholder, approved, ratified and con- 
firmed the acts of its officers and directors.”” While creditors of Green 
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Valley might have a claim against Stuart on some theory of fraudulent 
conveyances, Green Valley itself has no enforceable claim against Stuart. 
Furthermore, even if a liability of Stuart to Green Valley did exist, 
Stuart would have to pay the debt now to Green Valley’s trustee in 
bankruptcy and Parker would no longer have authority to take the 
funds so derived from Stuart and pay them to the market administrator 
in satisfaction of Green Valley’s obligations. Therefore, as far as this 
particular argument goes, whether or not the original commitment of 
Parker was proper, he would at all events have been entitled to release 
from commitment upon the supervening event of Green Valley’s adjudi- 
cation in bankruptcy. 

There is, we think, another avenue of approach. 

[9-11] Under the terms of the interlocutory and final decrees Green 
Valley is the primary obligor commanded to comply with the provisions 
of Order No. 4 as amended. ‘A command to the corporation is in effect 
a command to those who are officially responsible for the conduct of its 
affairs. If they, apprised of the writ directed to the corporation, pre- 
vent compliance or fail to take appropriate action within their power for 
the performance of the corporate duty, they, no less than the corpora- 
tion itself, are guilty of disobedience, and may be punished for con- 
tempt.” Wilson v. United States, 1911, 221 U.S. 361, 376, 31 S.Ct. 538, 
548, 55 L.Ed. 771, Ann. Cas. 1912D, 558. This applies to a civil as well 
as a criminal contempt. See Alemite Mfg. Corp. v. Staff, 2 Cir., 1930, 
42 F.2d 832. Where the responsible officers of the corporation, after 
notice of the decree, merely fail to take action within their power to 
cause the corporation to comply with the decree, the officers are in civil 
contempt, but the obligations of the corporation under the decree do not 
thereby become the personal obligations of the delinquent officers. United 
States v. Adler’s Creamery, Inc., 2 Cir., 1940, 110 F.2d 482. See Alemite 
Mfg. Corp. v. Staff, 2 Cir., 1930, 42 F.2d 832; Harvey v. Bettis, 9 Cir., 
1929, 35 F.2d 349. The officers may be committed to jail upon civil 
contempt merely as a means of forcing them to effect compliance by the 
corporation; and if they can show that the corporation is no longer able 
to comply with the decree and that its inability is not due to any con- 
tumacious acts of theirs, they will be entitled to discharge from commit- 
ment. Such is the ordinary situation where corporate officers are com- 
mitted for civil contempt upon non-compliance by the corporation with 
a court decree. 

[12,13] But the situation in the case at bar is quite a different one. 
Howard B. Parker has done more than merely fail to cause compliance 
by Green Valley with the interlocutory and final decrees. By a studied 
course of conduct over a long period of time he has deliberately rendered 
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Green Valley incapable of complying with the said decrees, as indicated 
in the master’s report. From this it does not follow that the obligations 
of Green Valley to the market administrator become as such the per- 
sonal obligations of Parker. But to the extent that Parker’s contuma- 
cious acts have had the intended effect of causing loss to the market 
administrator by depriving him irretrievably of the fruits of the decrees 
against Green Valley, the district court has power, in a civil contempt 
proceeding, to impose a monetary fine upon Parker, payable to the 
market administrator. The petition for attachment for contempt did 
not specifically ask for this relief, but it would be appropriate under the 
terms of the general prayer in the petition “That the plaintiff be given 
such other and different relief as this court deems just and proper.” 
Gompers v. Buck’s Stove & Range Co., 1911, 221 U.S. 418, 448, 449, 31 
S.Ct. 492, 55 L.Ed. 797, 34 L.R.A.,N.S. 874. In the circumstances dis- 
closed, unless such a fine could be imposed, punishment for civil con- 
tempt would be ridiculously ineffective as a remedial process, for it is 
idle to put Parker in jail to make him cause Green Valley to do some- 
thing it is no longer capable of doing. The very completeness of 
Parker’s success in bringing about the corporation’s incapacity could 
then be urged by Parker as a reason for relieving him of all civil con- 
sequences of his contempt. 

[14] It is well settled, however, that the court may, in a proceeding 
for civil contempt, impose the remedial punishment of a fine payable 
to an aggrieved litigant as compensation for the special damages he may 
have sustained by reason of the contumacious conduct of the offender. 
Gompers v. Buck’s Stove & Range Co., 1911 221 U.S. 418, 448, 449, 31 
8.Ct. 492, 55 L.Ed. 797, 34 L.R.A.,N.S., 874; Lamb v. Cramer, 1932, 
285 U.S. 217, 220, 221, 52 S.Ct. 315, 76 L.Ed. 715; Merchants’ Stock 
& Grain Co. v. Board of Trade, 8 Cir., 1912, 201 F. 20, 30; Delaware, 
L. & W. R. Co. v. Frank, 2 Cir., 1916, 280 F. 988; American Grapho- 
phone Co. v. Walcutt, C.C.S.D.N.Y. 1898, 86 F. 468; Kreplik v. Couch 
Patents Co., 1 Cir., 1911, 190 F. 565, 569; Raymor Ballroom Co. v. 
Buck, 1 Cir., 1940, 110 F.2d 207, 211; Aerovox Corp. v. Concourse Elec- 
tric Co., 2 Cir., 1937, 90 F.2d 615, 617; Lineker v. Dillon, D.C.N.D.Cal. 
1921, 275 F. 460, 470, 476. 

[15] If the district court should impose such a compensatory fine 
upon Parker and he should fail to pay it within the time specified in the 
contempt order, the court might, still as part of the remedial process, 
commit Parker to jail until he pays the fine or until further order of the 
court. Raymor Ballroom Co. v. Buck, 1 Cir., 1940, 110 F.2d 207, 211, 
212. Since the purpose of the commitment would be remedial merely, 
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not punitive, the court would no doubt on application make an appropri- 
ate modification of its order if Parker were able to show his utter inabil- 
ity to pay the fine in whole or in part. See In re Byrd Coal Co., Inc., 
2 Cir., 1936, 83 F.2d 256. 

[16] The books of Stuart Milk Company showed small net losses for 
the years 1937, 1938 and 1939, and the master found that “there was no 
evidence that Howard B. Parker actually received any money from 
Stuart Milk Company excepting salary, and the amount of salary did 
not appear.” Whether these apparent losses were genuine or resulted 
from excessive deductions for depreciation, the master did not determine. 
Whether Howard B. Parker received the $10,000 bonus previously men- 
tioned also does not appear. Nor do we know how much of the assets 
drained off from Green Valley flowed through Stuart to the Dairy Realty 
Company, Inc., and thence to Parker personally. But we need not 
grope our way through this corporate maze. Parker’s obligation to 
make reparation for the consequences of his civil contempt is measured 
not by the amount to which he can be shown to have thereby profited 
personally, but rather by the amount which, as the result of his con- 
tumacious act, he made it impossible for Green Valley to pay the 
market administrator as directed in the interlocutory and final decrees. 

[17-19] The master found that the total amount due from Green 
Valley to the market administrator for the period from August 1, 1937, 
to March 30, 1940, was $41,722.37. He also found that due to the pric- 
ing policy enforced by Parker, Stuart purchased the milk from Green 
Valley from August 1, 1937, to December 31, 1939, at $47,072.65 less 
than its actual cost to Green Valley. But the latter sum includes losses 
incurred by Green Valley by reason of prices fixed prior to the inter- 
locutory decree of November 30, 1937. The acts of Parker prior to 
November 30, 1937, however much they may have contributed to Green 
Valley’s insolvency, are necessarily not in contempt of the interloc- 
utory or final decree. See Ex parte Buskirk, 4 Cir., 1896, 72 F. 14; 
Berry v. Midtown Service Corp., 2 Cir., 1939, 104 F.2d 107, 122 A.L.R. 
1341. In determining the extent of the compensatory fine to be im- 
posed upon Parker, the district court should consider only losses result- 
ing from prices established by Parker after the rendition of the inter- 
locutory decree. On the other hand, the court will be entitled to take 
into account the further losses resulting from Parker’s pricing policy for 
the period from January 1, 1940, to March-30, 1940, as to which no 
figures appear in the record before us. Since the fine is compensatory 
it should as a maximum be no larger than the aggregate amount due the 
market administrator from Green Valley, with interest. 
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The order of the district court committing Howard B. Parker for 
contempt should be amended so as to adjudge specifically that Howard 
B. Parker is in contempt not only of the final decree, but also of the 
interlocutory decree, by reason of the acts set forth in the master’s 
report as confirmed by the court. Further, the order should be amended 
so as to strike out the reference to compliance by Green Valley Cream- 
ery, Inc., which has become impossible. As reparation for the con- 
tempt, the order should impose upon Parker a compensatory fine, the 
amount of which will be determined by the court, with due regard to the 
guides laid down in this opinion. The order will further state that 
unless the fine is paid to the market administrator within the time 
specified in the order, Howard B. Parker is to be committed to jail until 
the fine is paid or until further order of the court. 

Since it will be made clear in the amended order that Parker is not 
being committed to jail to compel compliance by Green Valley Cream- 
ery, Inc., with the court decrees, the adjudication of that corporation 
in bankruptcy becomes of no significance. 

In No. 3695 the order of the District Court dated January 27, 1941, 
is vacated and the case is remanded to that court for further proceed- 
ings not inconsistent with this opinion. 

In No. 3706 the order of the District Court dated May 19, 1941, deny- 
ing the petition of Howard B. Parker for discharge from commitment, 
is likewise vacated, and the case is remanded to that court for further 
proceedings not inconsistent with this opinion. 


ON PETITION FOR REHEARING 


In a petition for rehearing, appellant Parker observes that the briefs 
and oral arguments before this court did not deal with the question 
whether Parker might also be held in contempt of the interlocutory 
decree. Accordingly we gave leave to appellant to file a memorandum 
setting forth any reason or reasons why he should not be held in civil 
contempt of this decree. Such a memorandum has been filed, and an 
answering memorandum has been submitted by the United States. 

[20] It is true that the Government’s petition for attachment for 
contempt, filed on December 19, 1939; contained no reference to the 
temporary injunction. We mentioned this fact in our original opinion, 
and went on to point out that in the reference to the master the issues 
were broadened so as to include an inquiry into the extent to which 
Green Valley Creamery, Inc., failed to comply with the temporary 
injunction as well as with the final decree, and an inquiry into all of the 
acts and conduct of Parker which might have constituted a violation of 
each of these decrees. The issues were fought out before the master on 
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this broader basis and he made his findings and conclusions thereon. 
Under these circumstances, the narrower scope of the petition for at- 
tachment for contempt becomes unimportant. See Rule 15(b), Federal 
Rules of Civil Procedure, 28 U.S.C.A. following section 723c. 

[21] Appellant urges that we did not consider the effect of two 
previous contempt petitions, dated respectively December 21, 1937, and 
January 27, 1938, not appearing in the record now before us, as a result 
of which, in each instance, the district court entered an order adjudging 
Green Valley (not Parker) in contempt and imposing a fine of $1,000 
upon the corporation. If these were compensatory fines appropriate to 
civil contempt, and were paid over to the market administrator in reduc- 
tion of the indebtedness of Green Valley to the market administrator, 
the district court will of course make corresponding allowance therefor 
in determining the amount of the compensatory fine to be imposed upon 
Parker, upon remand of the present case. Apart from this, we think 
these earlier contempt proceedings have no bearing upon the liability 
of Parker for contempt of the interlocutory decree, other than to em- 
phasize the persistent and deliberate character of his contumacy. 

[22, 23] Further, Parker contends, no adjudication for civil contempt 
of an interlocutory decree can be made after entry of a final decree; 
“after the entry of-a final decree an interlocutory decree becomes functus 
officio and so ceases to provide the necessary foundation for an order 
adjudicating a person in civil contempt.” No authority cited by appel- 
lant, and none that we can find, supports this proposition. It is true, 
a final decree merges and supersedes the terms of an interlocutory 
decree so that acts taking place after the date of the final decree can 

«be adjudged in contempt only insofar as they may violate the terms 
incorporated in the final decree. This is-all that was decided in Gardner 
v. Gardner, 1882, 87 N.Y. 14, cited by appellant. In Worden v. Searls, 
1887, 121 US. 14, 7 S.Ct. 814, 820, 30 L.Ed. 853, which was a suit for 
alleged patent infringement, the circuit court imposed a compensatory 
fine upon the defendants for violation of a preliminary injunction. 
Thereafter a final decree went in favor of the plaintiff, but on appeal the 
Supreme Court held that the final decree should be reversed and the 
bill dismissd. Of course, in these circumstances, the Supreme Court 
also reversed the interlocutory order of the circuit court adjudging the 
defendants in civil contempt and imposing a fine upon them payable to 
the plaintiff, because “the fines were, in fact, measured by the damages 
the plaintiff had sustained and the expenses he had incurred. They 
were incidents of his claims in the suit. His right to them was, if it 
existed at all, founded on his right to the injunction, and that was 
founded on the validity of his patent.” That case furnishes no support 
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to appellant, because in the case at bar the final decree went in favor 
of the plaintiff and was affirmed by us on appeal. Worden v. Searls is 
significant, however, as indicating a reason why the district court may 
find it appropriate to wait until the plaintiff’s right in the main litigation 
has been established by final decree before adjudicating a defendant in 
civil contempt of an interlocutory decree, and imposing upon him a 
compensatory fine payable to the plaintiff, on the basis of contumacious 
acts committed by the defendant while the temporary injunction was in 
force and before it had been superseded by the final decree. Certainly, 
the case has no tendency to support the proposition that an adjudication 
for civil contempt of an interlocutory decree cannot be made after entry 
of a final decree. 

[24] Finally, appellant urges that in our original opinion we took no 
account of § 25 of the Clayton Act, 38 Stat. 730, 740, 28 U.S.C.A. § 390, 
providing that “no proceeding for contempt shall be instituted against 
any person unless begun within one year from the date of the act com- 
plained of; * * *.” That section, must be read in the light of §§ 21, 22, 
23 and 24, 28 U.S.C.A. §§ 386-389, as part of an integrated statute deal- 
ing with the punishment for contempt. Sections 21-25 of the Clayton 
Act were derived from H.R. 22591, 62d Cong., which passed the House in 
1912 but not the Senate. See H.Rep. 613, 62d Cong., 2d Sess.(1912). 
The provisions of that bill, with no substantial changes, became §§ 21-25 
of the Clayton Act enacted in 1914. See H.Rep. 627, 63d Cong., 2d 
Sess. (1914) p. 21. 

There are two answers to appellant’s contention as to the applicability 
of the contempt provisions of the Clayton Act to the case at bar. 

[25,26] -In the first place it is evident both from the legislative his-- 
tory and from the text of the statute that §§ 21-25 as an entirety refer 
only to punishment for criminal contempt. Michaelson v. United States, 
1924, 266 US. 42, 64-67, 45 S.Ct. 18, 69 L.Ed. 162, 35 A.L.R. 451; Odell 
v. Bausch & Lomb Optical Co., 7 Cir., 1937, 91 F.2d 359, 361. The 
“proceeding for contempt” referred to in § 25 is a separate and independ- 
ent proceeding at law for criminal contempt. It does not refer to a 
petition for attachment for civil contempt filed as part of an original 
equity cause as in the case at bar. See Michaelson v. United States, 
supra, 266 US. at pages 64, 65, 45 S.Ct. 18, 69 L.Ed. 162, 35 A.L.R. 451; 
Leman v. Krentler-Arnold Hinge Last Co., 1932, 284 U.S. 448, 452-454, 
52 S.Ct. 238, 76 L.Ed. 389. 

In the second place the one-year period of limitation set forth in § 25, 
even as to proceedings for criminal contempt, is by the express exception 
in § 24 rendered inapplicable where the contempt relates to disobedience 
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of any lawful decree “entered in any suit or action brought or prose- 
cuted in the name of, or on behalf of, the United States”—as in the case 
at bar. United States v. Goldman, 1928, 277 U.S. 229, 237-239, 48 S.Ct. 
486, 72 L.Ed. 862; Hill v. United States, 1937, 300 U.S. 105, 108, 57 
S.Ct. 347, 81 L.Ed. 537. See also the codification of §§ 21-25 of the 
Clayton Act in 28 U.S.C.A. §§ 386-390. 

The petition for rehearing is denied. 


Parker v. Univep Sratss et al., 129 F. 2d 374. Decided June 30, 1942. 
Circuit Court of Appeals, First Circuit 
Contempt—Modification of Order—Discretion of District Court 

Where acts of sole stockholder of corporate handler of milk rendered corporation 
incapable of complying with court decrees requiring payment of money dua 
under milk marketing order, the stockholder’s application to be admitted to 
bail pending appeal from court order which imposed upon him a compensatory 
fine for contempt and commitment to jail will be denied in exercise of discre- 
tion by Circuit Court of Appeals, and such application should not be granted 
on ground that contemnor was wholly without means to pay the compensa- 
tory fine, since such facts could be presented to District Court which in its 
discretion might modify the order.* 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George C. Sweeney, Judge. 

Proceeding by the United States against Green Valley Creamery, In- 
corporated, to enforce a milk marketing order, wherein a petition for 
attachment for contempt was filed by the United States against Green 
Valley Creamery, Incorporated, Howard B. Parker, and another, for 
disobedience of and failure to comply with decrees of court. From an 
order adjudging him in contempt and committing him to jail, Howard 
B. Parker appealed and applied to be admitted to bail during the pend- 
ency of the appeal. 

Application to be admitted to bail pending appeal denied in ac- 
cordance with opinion. 

Richard Wait, of Boston, Mass., for appellant. 

Edmund J. Brandon, U. 8S. Atty., and Joseph P. Rooney, Asst. U. S. 
Atty., both of Boston, Mass., for appellees. 

Before Macruper, Manoney, and Woopsury, Circuit Judges. 

Per CURIAM. 

This case was before us at an earlier stage. Parker v. United States, 
1 Cir., 126 F.2d 370. We then vacated the order of the district court 
dated January 27, 1941, adjudging Howard B. Parker in civil contempt 
and committing him to jail until the Green Valley Creamery, Inc. (a 
corporation of which he is treasurer and sole stockholder), effects com- 


“Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed 
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pliance with the Agricultural Marketing Agreement Act of 1937 and 
with the mandatory injunction theretofore issued against the said cor- 
poration. The case was remanded to the district court for further pro- 
ceedings not inconsistent with our opinion. In that opinion we stated 
as follows (126 F.2d at page 381): “The order of the district court 
committing Howard B. Parker for contempt should be amended so as 
to adjudge specifically that Howard B. Parker is in contempt not only 
of the final decree, but also of the interlocutory decree, by reason of 
_ the acts set forth in the master’s report as confirmed by the court. 
Further, the order should be amended so as to strike out the reference 
to compliance by Green Valley Creamery, Inc., which has become im- 
possible. As reparation for the contempt, the order should impose 
upon Parker a compensatory fine, the amount of which will be de- 
termined by the court, with due regard to the guides laid down in 
this opinion. The order will further state that unless the fine is paid 
to the market administrator within the tinie specified in the order, 
Howard B. Parker is to be committed to jail until the fine is paid or 
until further order of the court.” 

After remand, the United States moved in the district court for an 
order adjudging Parker in contempt, in accordance with our mandate. 
A memorandum in opposition was filed by Parker. The motion was 
heard and argued before the district court. On June 16, 1942, the dis- 
trict court entered an order adjudging Howard B. Parker in contempt 
of that court’s interlocutory decree dated November 30, 1937, and of 
its final decree dated March 15, 1939. The order further imposed upon 
Parker a compensatory fine of $42,236.74 and directed payment of this 
sum on or before June 26, 1942, in default of which payment it was 
directed that Parker be committed to jail until payment is made in full 
or until further order of the court. This order is copied in the footnote. ’ 

On June 24, 1942, the district court denied an application by Parker 
to be admitted to bail pending appeal. Notice of appeal to this court 
from the district court’s order of June 16, 1942, and cost bond in the 


1“This case came on to be heard on the motion of the plaintiff for am order adjudging the 
defendant, Howard B. Parker, in contempt, in accordance with the mandate of the Circuit Court 
of Appeals for the First Circuit, issued to this court on March 23, 1942, and was argued by 
counsel, and, upon consideration thereof, it is hereby ordered, adjudged and decreed 

“(a) That the defendant, Howard B. Parker, be and he hereby is adjudged to be in contempt 
of this court by reason of the acts set forth in the Master’s Report as confirmed by this court, 
which acts constitute violations of the interlccutory decree of this court, entered on November 
30, 1937, and of the final decree of this court, entered on March 15, 1939. 

“(b) That in reparation for said contempt of court the defendant, Howard B. Parker, shall 
pay to the clerk of this court the sum of forty-two thousand, two hundred thirty-six dollars 
and seventy-four cents, ($42,236.74) on or before the twenty-sixth day of June, 1942. That in 
default of such payment in the full amount and at the time aforesaid, the defendant, Howard 

. Parker, be committed to jail until the payment of said fine in the amount aforesaid, or until 
further order of this court. That the clerk of this court shall pay the net amount of such 
fine to the Market Administrator when received by him, which amount shall be applied by 
the Market Administrator in the reduction of his claim against the said defendant.” 
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penal sum of $250, were filed on behalf of the appellant on June 
26, 1942. 

Appellant’s motion now pending before us requests that this court 
admit him to bail during the pendency of the appeal. The motion 
is opposed by the Government. 

This is not a criminal case, but a case of civil contempt, in which the 
Government has obtained a money decree against Parker in the sum 
of $42,236.74 by way of reparation for damages suffered by the market 
administrator as a result of Parker’s contumacious course of conduct. 
A bail bond would only assure the physical presence of Parker within 
the jurisdiction of the court in the event that the order appealed from 
should be affirmed. The Government has no serious apprehension that 
Parker would decamp to parts unknown; what the Government wants 
is some assurance that payment of the compensatory fine will be forth- 
coming, if this court should ultimately affirm the order below and if, 
pending appeal, this court should stay the operation of such order. 

In this connection the Government’s experience with Parker has not 
been a happy one, as appears in detail from our previous opinion. In 
its temporary injunction issued November 30, 1937, the district court 
commanded Green Valley Creamery, Inc., its officers and agents, to 
comply with all the provisions of the marketing order during the 
pendency of the suit. Pending appeal therefrom this court issued a 
supersedeas staying in part the operation of the mandatory injunction, 
upon condition, however, that the amounts then due or to become due 
thereafter should, until final determination on appeal of the case on its 
merits, be paid into the registry of the district court. Our effort then 
was to protect the Government against any prejudice that might arise 
from the delay incident to the appeal. Parker utterly ignored the con- 
dition of the supersedeas, and persisted in his contumacious course of 
conduct. He continued to cause his wholly owned corporation to pile 
up current indebtedness to the market administrator, while at the same 
time taking pains to see to it that Green Valley Creamery, Inc., should 
not have on hand assets wherewith to discharge such increasing in- 
debtedness. The same thing happened after the district court’s final 
decree of March 15, 1939, and after the district court, pending appeal 
from the final decree, had issued a supersedeas similar in terms to the 
one we had entered at the earlier stage. The master found that the 
acts of Parker rendered Green Valley Creamery, Inc., insolvent and 
unable to comply with either the temporary or final decree; and that 
Parker was actuated by the purpose of hindering and delaying the mar- 
ket administrator. 
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[1] Under all the circumstances, assuming we have the power to 
admit a defendant to bail pending appeal from an order imposing a 
compensatory fine in a civil contempt case, we find nothing in the 
record which would induce the court to exercise such discretionary 
power in Parker’s favor. Accordingly we deny the pending applica- 
tion for bail. 

The more appropriate motion, in a case of this kind, would seem to 
be a motion for a stay or supersedeas. If such a motion were made, 
- we should, for obvious reasons, be disinclined to grant it except upon 
condition that the amount of the compensatory fine be paid into the 
registry of the district court to await the outcome of the appeal, or 
upon the condition that appellant should file a supersedeas bond in 
such sum as would cover the amount of the compensatory fine remaining 
unsatisfied, with interest. 

[2] In his application for bail appellant recites, under oath, that he 
is “wholly without means to pay the amount of said fine or any ma- 
terial part thereof, and is wholly unable to obtain the security in the 
amount of said fine or any substantial portion. thereof upon 
supersedeas.”’ 

If such is the fact, the thing for Parker to do, at this stage, is indi- 
cated in our previous opinion (126 F.2d at page 380), as follows: “If 
the district court should impose such a compensatory fine upon Parker 
and he should fail to pay it within the time specified in the contempt 
order, the court might, still as part of the remedial process, commit 
Parker to jail until he pays the fine or until further order of the 
court. Raymor Ballroom Co. v. Buck, 1 Cir., 1940, 110 F.2d 207, 211, 
212. Since the purpose of the commitment would be remedial merely, 
not punitive, the court would no doubt on application make an appro- 
priate modification of its order if Parker were able to show his utter 
inability to pay the fine in whole or in part. See In re Byrd Coal Co., 
Inc., 2 Cir., 1936, 83 F.2d 256.” The district court, upon such appli- 
cation, might in its discretion withhold commitment to jail for a further 
period; it might require immediate payment of the fine in part only, 
with the balance in specified installments; or it might make some other 
modification of its order appropriate to the facts as they are made to 
appear. 

The application of appellant to be admitted to bail pending appeal 
is denied, with leave to appellant (if leave be needed) to apply to the 
district court for such modification of the order, in respect to terms of 
payment of the compensatory fine, as may be appropriate in the light 
of appellant’s financial status as fully disclosed to the court. 
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Parker v. Unirep Srates et al., 1385 F. 2d 54. Decided April 13, 1943. 
Circuit Court of Appeals, First Circuit 


Courts—-Contempt—Compensatory Fine 


Where milk company officer used another corporation to operate the former com- 
pany’s receiving station for purpose of avoiding payments by the company 
into equalization pool, and his acts caused the other corporation to become 
insolvent, it is held that the interlocutory and final injunction decrees which 
imposed a compensatory fine of $42,236.74 on such officer for contempt for 
benefit .of market administrator was in accordance with mandate of Circuit 
Court of Appeals directing determination of amount of fine* 


Appeal from the District Court of the United States for the District 
of Massachusetts; Grorce C. SwEENegy, Judge. 

Proceeding by United States of America and the Secretary of Agri- 
culture against Howard B. Parker for civil contempt of an interlocutory 
and of a final decree rendered in an equity suit brought by the United 
States of America and the Secretary of Agriculture against Green 
Valley Creamery, Inc., to obtain a mandatory injunction requiring such 
corporation to comply with the provisions of Order No. 4, as amended, 
issued by the Secretary of Agriculture pursuant to the provisions of 
Agricultural Marketing Agreement Act of 1937, § 1 et seq., 7 U.S.C.A. 
§ 601 et seq. From an order imposing a compensatory fine upon the 
contemnor for the benefit of the Market Administrator in the sum of 
$42 236.74, and directing payment of such sum within ten days in default 
of which the contemnor be committed to jail until payment was made 
or until the further order of the court, Howard B. Parker appeals. 

Order affirmed. 

Richard Wait, of Boston, Mass., for appellant. 

Joseph P. Rooney, Asst. U. S. Atty., of Boston, Mass. (Edmund J. 
Brandon, U. 8S. Atty., of Boston, Mass., and John 8. L. Yost, Sp. Asst. 
to Atty. Gen., of counsel), for appellees. 

Before MacruperR, MAHONEY, and Woopsury, Circuit Judges. 

Macrupe_r, Circuit Judge. 

Appeal is taken here from an order of the district court dated June 
16, 1942, adjudging Howard B. Parker in civil contempt of an inter- 
locutory and of a final decree, both rendered in an equity suit brought 
by the United States of America and the Secretary of Agriculture against 
Green Valley Creamery, Inc., to obtain a mandatory injunction requir- 
ing the said corporation to comply with the provisions of Order No. 4, 
as amended, issued by the Secretary of Agriculture pursuant to the 
provisions of the Agricultural Marketing Agreement Act of 1937, 50 
Stat. 246, 7 U.S.C.A. § 601 et seq. As reparation for the contempt, the 
order now under review imposed a compensatory fine upon Parker for 


* Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed, 
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the benefit of the market administrator, in the sum of $42,236.74, and 
directed payment of this sum within ten days, in default of which it 
was directed that Parker be committed to jail until payment was made, 
or until further order of the court. 

The final decree in the equity suit was upheld by us in Green Valley 
Creamery, Inc., v. United States, 1 Cir., 1939, 108 F. 2d 342. In our 
opinion in that case pertinent portions of the Act are quoted, the terms 
of Order No. 4 as amiended are summarized, and a description is given 
of the producer-settlement account or equalization pool by means of 
‘ which each producer of milk receives a so-called “blended price” com- 
puted by the market administrator as directed in the Order, regardless 
of the use to which the particular milk may have been devoted. See 
also United States v. Rock Royal Co-operative, Inc., 1939, 307 U.S. 533, 
59 S.Ct. 993, 83 L.Ed. 1446; H. P. Hood & Sons, Inc., v. United States, 
1939, 307 U.S. 588, 59 S.Ct. 1019, 83 L.Ed. 1478. 

The contempt proceedings growing out of the equity suit were before 
this court at an earlier stage, upon appeal from an order of the court 
below dated January 27, 1941, adjudging Parker in civil contempt and 
committing him to jail until Green Valley Creamery, Inc., should effect 
compliance with the Act and with the mandatory injunction theretofore 
issued against the said corporation. Parker v. United States, 1 Cir., 
1942, 126 F.2d 370; we refer to our opinion there for a fuller statement 
of the case. Appellant did not challenge the findings of fact by the 
master, duly confirmed by the district court, dealing with the alleged 
contemptuous conduct. We set aside the contempt order of January 27, 
1941, for the reasons stated in our opinion. But we ruled that on the 
record Parker should be adjudged in civil contempt both of the inter- 
locutory and final decrees and that a compensatory fine should be im- 
posed upon Parker to make good the loss caused to the market admin- 
istrator by Parker’s contumacious acts; and we remanded the case to 
the district court with directions to impose such a fine upon Parker, 
the amount to be determined with due regard to the guides laid down in 
our opinion. Upon motion of the plaintiffs, the court below, in com- 
pliance with our mandate, proceeded to issue the order from which the 
present appeal is taken. Our opinion on Parker’s application to be ad- 
mitted to bail pending decision on this appeal is reported in Parker v. 
United States, 1 Cir., 1942, 129 F.2d 374. 

Appellant does not take issue with our ruling of law on the earlier 
appeal to the effect that Parker should be adjudged in contempt of the 
interlocutory and final decrees and should be subject to a remedial fine 
in some amount. The only point raised is that the district court did not 
follow the directions in our mandate in fixing the amount of the fine. 
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Parker’s contempt of the court decrees had to do with his manipula- 
tion of the affairs of two corporations which he controlled, Green Valley 
Creamery, Inc., and Stuart Milk Company. 

Stuart Milk Company is a corporation duly organized since 1921 
under the laws of Massachusetts. It has a usual place of business in 
Somerville, Massachusetts, and has been engaged in the business of sell- 
ing milk to consumers within the Greater Boston Marketing Area. 
Howard B. Parker is the treasurer, general manager, and a director of 
Stuart Milk Company and owns 200 shares of its capital stock. The 
remaining 300 shares are owned by his father, Arthur B. Parker, who is 
also a director. The third director is Alfred E. Collinson. The busi- 
ness of Stuart Milk Company was dominated by Howard B. Parker; the 
company, by vote of its stockholders, approved, ratified and confirmed 
the acts and proceedings of the directors and officers. 

Originally, the Stuart Milk Company owned a country plant or re- 
ceiving station at Passumpsic, Vermont, where it made purchases of 
milk directly from producers. Had this remained the situation, Stuart 
would have come under obligation to make payments to the market 
administrator under the provisions of Order No. 4 as amended. On 
March 15, 1934, federal regulation of the marketing of milk in the 
Greater Boston Area was begun by the issuance of License No. 38 by 
the Secretary of Agriculture under authority conferred on him by § 8(3) 
of the Agricultural Adjustment Act, 48 Stat. 35. See United States v. 
Seven Oaks Dairy Co., D. C. Mass. 1935, 10 F.Supp. 995. Thereafter, 
in October, 1934, Green Valley was organized under the laws of Massa- 
chusetts with a usual place of business in Somerville, Massachusetts 
Within a few weeks thereafter Green Valley purchased the plant at 
Passumpsic, Vermont, from Stuart for an unknown amount of cash and 
a $9,000 mortgage. This mortgage was foreclosed early in 1938, after 
which the said plant, though back in the ownership of Stuart, continued 
to be operated by Green Valley.* 

All the capital stock of Green Valley was owned by Howard B. 
Parker, who was its treasurer and general manager, in addition to being 
a director, and he dominated its business during the entire period in 
question. 

Parker’s method of operation is fully set forth in the master’s report. 
Green Valley bought the milk from producers. Its entire product was 
then sold to Stuart. Parker, as the dominating man in both corpora- 
tions, dictated the prices at which Green Valley should sell and Stuart 
should buy. Under the direction and management of Parker the bills 


1 The facts stated in this paragraph appear in the report of the special master in the injunction 
proceedings, No, 3461. Green Valley Creamery, Inc. v. United States, 1 Cir., 1939, 108 F.2d 342. 
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from the market administrator to Green Valley were not carried as 
accounts payable by Green Valley, whose operating accounts were bal- 
anced without including therein the bills of the market administrator. 
By Parker’s dictation, the prices for milk sold to Stuart by Green 
Valley ‘were established and adjusted after disregarding the sums due 
to the market administrator and the amounts of the bills received by 
Green Valley Creamery, Inc., from the market administrator.” These 
prices were so nicely set by Parker in 1938 “that the total receipts of 
-Green Valley Creamery, Inc., were maintained at a level substantially 
sufficient to balance the books of Green Valley Creamery, Inc., without 
consideration of the sums due from Green Valley Creamery, Inc., to 
the market administrator.” If, however, the amounts due the market 
administrator are included (as of course they should be) as part of the 
cost of the milk to Green Valley, it is found by the master that as a 
result of Parker’s domination “Stuart Milk Company was enabled to 
purchase the entire products of Green Valley Creamery, Inc., for the 
period between August 1, 1937, to December 31, 1939, at $47,072.65 
less than the total costs of such products to Green Valley Creamery, 
Inc.” 

It is quite evident that Parker did not maintain his wholly owned 
corporation, Green Valley Creamery, Inc., for the legitimate purpose 
of conducting a milk business for profit; rather, as the master found, 
it was “operated and controlled for the benefit of Stuart Milk Com- 
pany.” It served as a buffer between Stuart Milk Company and the 
market administrator, for the Stuart Milk Company, purchasing its 
milk not directly from producers but from a handler, would not be 
obligated to make payments into the equalization pool operated by the 
market administrator under the Order. Parker was within his rights 
in testing the constitutionality of the Act, but he was at pains to see to 
it that Green Valley Creamery, Inc., should not have on hand assets 
wherewith to discharge its obligations to the market administrator if 
the Act should eventually be upheld, as in fact it was. The mainte- 
nance of the uniform blended price to each producer, whether or not his 
milk goes predominantly into the fluid milk market, is impossible unless 
handlers who have more than the market average of the fluid milk sales 
make the prescribed equalization payments into the pool. The Act 
and the Order seek to achieve a fair division of the more profitable 
fluid milk market among all producers, thereby eliminating the dis- 
organizing effects which had theretofore been a consequence of cut- 
throat competition among producers striving for the fluid milk market. 
This is clearly set forth in the opinion in United States v, Rock Royal 
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Co-operative, Inc., 1939, 307 U.S. 533, 548-550, 59 S.Ct. 993, 83 
L.Ed. 1446. 

The interlocutory injunction against Green Valley Creamery Inc., 
in the equity case was issued on November 30, 1937. Among other 
things it commanded the corporation, “its agents, officers, employees, 
successors and assigns”, to comply with all of the provisions of Order 
No. 4, as amended, during the pendency of the suit or until a further 
order of the court. Pending appeal therefrom this court issued a 
supersedeas staying in part the operation of the mandatory injunction, 
upon condition, however, that the amounts then due or to become due 
thereafter should, until final determination on appeal of the case on 
its merits, be paid into the registry of the district court. Parker ignored 
the condition of the supersedeas and made no payments into the regis- 
try. He continued to conduct the affairs of the two corporations as 
before, causing his wholly owned corporation to pile up further current 
indebtedness to the market administrator, which evidently such cor- 
poration would not have the funds to pay. The same thing happened 
after the district court’s final decree of March 15, 1939, which again 
ordered Green Valley Creamery, Inc., its agents, officers and employees, 
to comply with all the provisions of Order No. 4, as amended. The 
district court, pending appeal from this final decree, issued a super- 
sedeas similar in terms to the one we had entered at the earlier stage. 
Parker ignored the condition of this supersedeas also, and made no 
payments into the registry of the court. Further indebtedness by 
Green Valley to the market administrator was thereafter incurred, with 
no prospect that Green Valley would have the funds to pay it. We 
affirmed the final decree on December 15, 1939. 

After a hearing by the master on petition for attachment of Parker 
for contempt, the master found that the payments by Stuart to Green 
Valley “were so regulated under the management and direction of 
Howard B. Parker that the Green Valley Creamery, Inc., on December 
31, 1939, was insolvent.” Further, the master recited: 


“Upon all the evidence I find that the policies, acts and domination 
of Howard B. Parker have caused the assets and the income of Green 
Valley Creamery, Inc., to be so held, that Green Valley Creamery, Inc., 
has been made incapable of paying from the sums or’ assets now in the 
possession of Green Valley Creamery Inc., the amounts due the market 
administrator. 

“T find that the domination and management of Howard B. Parker 
and the acceptance thereof by Green Valley Creamery, Inc., and Stuart 
Milk Company, and by the officers and directors of both companies, 
have made Green Valley Creamery, Inc., immediately and directly 
unable, from assets now in the possession of Green Valley Creamery, 
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Inc., and noted upon its books of account, to comply with either the 
temporary injunction or the said decree.” 

The master also made a specific finding as to the purpose actuating 
Parker in the described course of conduct: 

“T find that the acts of Howard B. Parker and the acceptance thereof 
by the directors and officers of both Green Valley Creamery, Inc., and 
Stuart Milk Company, all as hereinabove more fully set forth, have 
been undertaken for the purpose of placing funds and assets beyond 
the reach of the market administrator, and that these acts were carried 
on for the purpose of hindering and delaying the market administrator.” 

Under these circumstances we ruled on the earlier appeal that Parker 
was personally in contempt of the interlocutory and final decrees and 
that a compensatory fine should be imposed upon him to make good 
the loss he had caused to the market administrator. 

We stated that a command to a corporation is in effect a command 
to those who are officially responsible for the conduct of its affairs, 
citing Wilson v. United States, 1911, 221 U.S. 361, 376, 31 S.Ct. 538, 
55 L.Ed. 771, Ann.Cas.1912D, 558; that where the responsible officers 
of the corporation after notice of the decree merely fail to take action 
within their power to cause the corporation to comply with the 
decree, the officers are in civil contempt, but the obligations of the cor- 
poration under the decree do not thereby become the personal obli- 
gations of the delinquent officers; that the officers may be committed 
to jail for civil contempt merely as a means of forcing them to effect 
compliance by the corporation, and if they can show that the corpora- 
tion is no longer able to comply with the decree and that its inability 
is not due to any contumacious acts of theirs, they will be entitled to 
discharge from commitment. 

But we went on to point out that we did not have before us the 
ordinary situation where a corporate officer is committed for civil con- 
tempt upon non-compliance by the corporation with a court decree: 


“Howard B. Parker has done more than merely fail to cause com- 
pliance by Green Valley with the interlocutory and final decrees. By 
a studied course of conduct over a long period of time he has deliber- 
ately rendered Green Valley incapable of complying with the said de- 
crees, as indicated in the master’s report. From this it does not follow 
that the obligations of Green Valley to the market administrator 
become as such the personal obligations of Parker. But to the extent 
that Parker’s contumacious acts have had the intended effect of causing 
loss to the market administrator by depriving him irretrievably of the 
fruits of the decrees against Green Valley, the district court has power, 
in a civil contempt proceeding, to impose a monetary fine upon Parker, 
payable to the market administrator.” 


For the guidance of the district court upon remand we then dis- 
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cussed the evidence as bearing on the appropriate amount of the com- 
pensatory fine, as follows: 

“The master found that the total amount due from Green Valley to 
the market administrator for the period from August 1, 1937, to March 
30, 1940, was $41,722.37. He also found that due to the pricing policy 
enforced by Parker, Stuart purchased the milk from Green Valley from 
August 1, 1937, to December 31, 1939, at $47,072.65 less than its actual 
cost to Green Valley. But the latter sum includes losses incurred by 
Green Valley by reason of prices fixed prior to the interlocutory 
decree of November 30, 1937. The acts of Parker prior to November 
30, 1937, however much they may have contributed to Green Valley’s 
insolvency, are necessarily not in contempt of the interlocutory or final 
decree. See Ex parte Buskirk, 4 Cir., 1896, 72 F. 14; Berry v. Mid- 
town Service Corp., 2 Cir., 1939, 104 F. 2nd 107. In determining 
the extent of the compensatory fine to be imposed upon Parker, the 
district court should consider only losses resulting from prices 
established by Parker after the rendition of the interlocutory decree. 
On the other hand, the court will be entitled to take into account the 
further losses resulting from Parker’s pricing policy for the period 
from January 1, 1940, to March 30, 1940, as to which no figures 
appear in the record before us. Since the fine is compensatory it should 
as a maximum be no larger than the aggregate amount due the market 
administrator from Green Valley, with interest.” 

We had in mind the purpose for which Green Valley Creamery, 
Inc., was maintained and operated by Parker, as above stated. When 
Parker, in the face of the interlocutory and final decrees, continued 
to cause Green Valley’s milk to be sold to Stuart at less than cost, to 
that extent he was making sure that Green Valley would not have in 
its hands the necessary funds to pay the indebtedness to the market 
administrator incurred after the date of the interlocutory decree, which 
under the terms of the supersedeas ought to have been paid into the 
registry of the court to await the outcome of the litigation. Parker’s 
course of conduct had the intended effect; after the litigation terminated 
in favor of the Government, Green Valley was without funds to satisfy 
its obligations to the market administrator and ended up in voluntary 
bankruptcy. Meanwhile, Stuart Milk Company had obtained a com- 
petitive advantage by getting its milk from Green Valley at a cheaper 
price than it would have had to pay for purchases from other handlers 
who, presumably, would have taken account of their obligations to 
the market administrator as part of their costs. 

The district court, in determining the amount of the compensatory 
fine, followed the directions in our mandate. The total amount due 
from Green Valley Creamery, Inc., to the market administrator for 
the whole period from August 1, 1937 to March 30, 1940, with interest 
added, and with the deduction of a credit of $734.95 allowed by the 
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market administrator after the master had made his findings, was 
$48,903.41. This, we stated, would be the outside limit of the com- 
pensatory fine. The district court started with the figure of $47,072.65, 
which was the amount which the master found as representing the loss 
to Green Valley from August 1, 1937 to December 31, 1939 resulting 
from the sale of its milk to Stuart at less than its actual cost to Green 
Valley. From this, the court deducted $4,100.96, being the amount of 
such loss suffered by Green Valley prior to the date of the interlocutory 
decree of November 30, 1937. The court also deducted the credit of 
$734.95 above mentioned; the Government raises no question as to the 
propriety of this deduction. The resulting figure of $42,236.74 was the 
amount of the compensatory fine imposed by the court. ’ 

Appellant concedes that to the extent that Parker as the dominant 
man in the two corporations so manipulated the prices that Green Val- 
ley got less than fair market value for the sale of its milk, his action 
denuded Green Valley of assets which it otherwise would have had 
available to pay its debts to the market administrator; and he argues 
that this is the proper measure of the compensatory fine. The master 
found, in this connection, that during the whole period from August 1, 
1937 to December 31, 1939, Stuart was enabled by Parker’s pricing 
policy to purchase Green Valley’s milk at $26,973.30 less than such 
products might have been purchased from other handlers; and he took 
the prices at which Stuart might have purchased such milk from other 
handlers as determinative of the fair market value of the milk it pur- 
chased from Green Valley.* Parker is liable at least for this amount, 
diminished by so much of the loss as occurred before the date of the 
interlocutory decree. But we do not think that this is the true measure 
of his liability. In our opinion on the previous appeal we did not men- 
tion this finding of the master as to market value because we regarded 
it as not material to our disposition of the case. 

The argument is that when a court decree lays a command upon a 
corporation, the corporate officers are obligated to bring about a com- 


2In our opinion on the previous appeal we pointed out that the district court would be en- 
titled to take into account the further losses resulting from Parker’s pricing policy from the 
period from January 1, 1940 to March 30, 1940, as to which no figures appeared in the record. 
Upon remand the Government introduced no evidence on this point, being content to waive any 
claim for increase of the fine in this particular. 

% Appellant devotes the greater part of his brief to the contention that this finding does not 
mean what it seems to mean; that purchases from other handlers would have been made in the 
Greater Boston Marketing Area with prices increased by the amount of shipping costs from pro- 
ducing points to Boston; that if there is added to the prices paid to Green Valley for delivery of 
its milk at Passumpsic, Vermont, the cost of transporting such milk to Boston, it would appear 
that the deficit is reduced to a much lower figure. This contention involves a complicated series 
of computations and an analysis of the master’s findings as a whole in the light of the exhibits in 
the record. In the view we take of the case it is not necessary to make an extended analysis of 
this contention by appellant. We are convinced, however, from an examination of the record that 
the Government is right in maintaining that the above figure of $26,973.30 represents the aggregate 
amount by which the prices received by Green Valley for delivery of its milk at Passumpsic, 
Vermont, was less than the fair market value of the milk at that point; otherwise, the master’s 
finding would be meaningless. 
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PARKER v. UNITED STATES ET AL. 


135 F. (2d) 54 


pliance with the decree only to the extent that it is within the power 
of the corporation to comply; that Parker could not be expected to 
get more for the sale of Green Valley’s milk than its fair market value; 
that if the sale of Green Valley’s milk at fair market value still would 
not have realized sufficient funds wherewith to pay the continually 
mounting indebtedness to the market administrator in full, Parker 
ought not to be faced with the alternative of having to suspend the 
business operations of Green Valley or else come under a personal 
liability for the deficit. 

Perhaps this argument would be valid as applied to a corporation 
operating a business in a bona fide manner. Such was not the case 
here. As we have stated, the only function of Green Valley was to 
serve as a buffer between the market administrator and Stuart Milk 
Company—a convenient instrumentality for hindering and delaying 
the market administrator. Disregarding the interlocutory and final 
decrees, Parker continued to utilize Green Valley for the purpose afore- 
said, incurring further indebtedness to the market administrator, selling 
the milk to Stuart at prices below cost, and to that extent accomplish- 
ing the intended result of rendering Green Valley incapable of com- 
plying with the court decrees. 

The order of the District Court is affirmed.* ~ 


* Parker v. United States et al., 64 S. St. Rep. 35. Petition for writ of certiorari to the Circuit 
Court of Appeals for the First Circuit. October 11. 1943. Denied.—Ed. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DIsMIssaL AP 
Consent of Parties , 
At request of petitioner in this proceeding, its petition is dis- 
missed with prejudice as to complaint relating to classification 
of milk used in manufacture of butter and without prejudice as 
to complaint concerning classification and pricing where 
standardization was followed 


Order of, based on— 
consent of parties 


Notice AND HEARING 
Discussion of terms, ‘‘due notice, 
“finds upon evidence” used in act 


” 66 


opportunity for hearing,” and 


Orper No. 41 (Chicago) 
Variance 
Where, prior to the issuance of Order No. 41, regulating the 
handling of milk in the Chicago marketing area, notice was 
given by Secretary pursuant to act of a public hearing on a 
proposed marketing agreement and proposed order which 
exempted producer-handlers from the operation of the order 
except as to filing of reports, and there was no mention during 
the hearing and no proposal was then made relating to the 
regulation of producer-handlers, it is held that, under the 
circumstances, the variance between the proposed order and 
the approved order unsupported by evidence did not comply 
with the requirement of the act as to notice and hearing upon 
the proposed order, inasmuch as there was no opportunity as 
is now the case, to except, after hearing, to the contested 
provision, and because the provision in question is not an 
integral part of the regulatory scheme under the act, and, 
therefore, relief sought by petitioners for exemption from the 
operation of the contested provision of the order is granted. . 


PACKERS AND STOCKYARDS ACT, 1921 


Crease AND Dzsist 

Unfair Practice 
On the basis of the evidence disclosed in this proceeding in- 
stituted by the complaint of the Agricultural Marketing 
Administration (now Food Distribution Administration) 
charging the respondents with the perpetration of certain 
unfair, unjust, unreasonable, unjustly discriminatory, and 
deceptive practices, and failure to render reasonable stockyard 
services in violation of the act, itis ordered that the respondents 
shall cease and desist from (1) failing to take required tem- 
perature in applying tuberculin tests to livestock, (2) failing 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


CrASE AND Desist— Continued _ 
Unfair Practice—Continued re 

to apply approved tests to livestock on which health certifi- 

cates are issued, (3) recording tests not actually taken, (4) 

failing to take blood samples when testing for Bang’s disease, 

(5) issuing false certificates showing livestock had been 

tested, (6) allowing unauthorized persons to perform veterinary 

services, and (7) permitting others to affix respondents’ names 

to charts or certificates without respondents’ knowledge of 

the true facts; and it is further ordered that registration under 

act of three respondents is suspended for 3 years and of 

another respondent for 30 days only on the ground that the 

latter did not actually know of the unfair practices of the 
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On the basis of the evidence disclosed in this disciplinary pro- 
ceeding instituted by an Order of Inquiry and Notice of 
Hearing, issued by the Deputy Director of the Food Distribu- 
tion Administration charging the respondent, a market agency, 
with the perpetration of certain unfair, unjustly discriminatory, 
and deceptive practices or devices, and with failure to render 
reasonable stockyard services, it is ordered that the respondent 
shall cease and desist from (1) reporting weights of livestock 
to consignors not supported by duly executed scale tickets, 
(1) issuing false reports to consignors of livestock that 
consignments were sold in separate lots, and (3) failing 
to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their 
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DIsMISSAL 
Failure to File Opening Statement of Facts 
Since oral hearing was not requested by either party in this 
reparation proceeding, thereby causing notice to be served 
upon parties that shortened procedure would be used in ac- 
cordance with rules and practice under the act, and com- 
plainant failed to file an opening statement of facts, the 
complaint is therefore dismissed.......................0.. 546 20 
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LIcENSES 
Denial of Application 

Where applicant for license to do business as a live, poultry 

dealer made no effort to show himself fit for license, moved 

from the address shown in his application leaving no forward- 

ing address, he is deemed to have abandoned application, 
and, therefore, his application for a license is denied, and 
this pecoeeting: distnioned. 2 i) os. Seen ee aes 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


OraL ARGUMENT 
Scope of, under practice under act 


PARTNERS 
Liability of, under act 


Procespine HEip In ABEYANCE 
Rates and Charges 

Pursuant to stipulation of the parties, respondents agreed to 
waive a hearing, not to apply schedule of rates and charges in 
excess of those set out in stipulation for a certain period, and 
to submit quarterly reports; therefore, upon the basis of 
stipulation it is determined that further proceedings in this 
docket be held in abeyance in accordance with stipulation as 
recommended by Food Distribution Administration 


REASONABLE STOCKYARD SERVICES 
Improperly applying tuberculosis and Bang’s disease tests as 
constituting failure to render 


SALEs 
Inspection 
Where the record clearly shows that the complainant had an 
opportunity to inspect calves before entering contract of 
purchase, and there was no express or implied warranty of 
quality, soundness, and fitness, it is held that it is unnecessary 


to determine whether or not the calves had shipping fever at 
time of purchase by the complainant, and, therefore, the 
complaint should be dismissed 


Serious VIOLATION oF AcT 
Certifying inadequately tested animals as free of disease as con- 
stituting 
Stay or ORDER 
Impounding of Funds 
On the ground that after date of the decision in this proceeding, 
of December 7, 1943, the respondent and the Food Distribu- 
tion Administration have agreed upon a plan for impounding 
the funds representing the differences between the present 
rates and the prescribed rates, upon motion of the respondent 
it is allowed until February 7, 1944 to amend its applications, 
and the effective date of December 7, 1943, for reconsideration 
of the order and rehearing, is stayed until not less than 30 days 
after the decision on the applications...................... 


SuPpPLEMENTAL ORDER 
Extension of Effective Date 

Provisions of prior orders entered on June 28, July 8, and July 
10, 1941 as amended November 27, 1941. having been extended 
by supplemental order of December 31, 1943, to and including 
January 31, 1944, for purpose of preserving status quo pending 
negotiations between respondents and Food Distribution 
Administration, such provisions are hereby continued in effect 
at request of respondents and with consent of Office of Dis- 
tribution, for period of thirty days from January 31, 1944... 547 20 
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SUSPENSION OF REGISTRATION No. 
Certifying inadequately tested animals as free of disease as justifying. 


Unrairn PRAcTICcH 
Failing to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in business.. 542 
Improperly applying tuberculosis and Bang’s disease tests as 
CRONIN Sas press Caren Co HSER E Oe VUNG eee Caredecew oe 541 
Issuing false reports to consignors of livestock that consignments 
were deld ip: deperate lote. 220s). ie. ened wed. wes aeteaees a 542 
Reporting weights of livestock to consignors not supported by duly 
CRE CARI CE. Fi 5 ati Bea Phat beara ewes 542 





VETERINARIANS 
Charges of irregularities made by Minnesota Live Stock Sanitary 
Board, Minnesota Veterinary Examining Board, and in this 
proceeding against, in making tuberculosis and Bang’s tests at 

PR oi nai as. ekioncine helenae sy alta wae eee eee 541 

Requirement of registration by partnership of, as market agency... 6541 
Services rendered by, at stockyard as within jurisdiction of act... .. 


VIOLATION OF ACT 
Failing to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in their 


MMIII rs. «clot ccstice Sv lalain & Sites gta vee autos lta oc aca eg =e ad a ay 542 
Issuing false reports to consignors of livestock that consignments 
Went MOL At MIDAT AIA OGE 6. 65. o50.5 siieesic ncn cineabculeewrecauroacieas 542 


Reporting weights of livestock to consignors not supported by duly 
CAGLIARI OER. oc sa oun Salde ssae eens sieecn ee dees asen 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ADMINISTRATIVE PENALTY 


Consideration of prior disciplinary order on evaluation of......... 552 
Booxs AND REcorRDs 

Failure to keep and preserve, as constituting violation of act....... 552 
Custom 

Abandonment of, when in violation of act....................... 552 
DELIVERED SALE 

Shipper’s liability for transportation charges in................... 549 
EvIpENCE 

Consideration of prior disciplinary order in evaluation of administra- 

WERE oo ic aise ae meets co ua an ome einrcern ceca 552 
AMARONE 05 5. foo eid acto masretetioe a sree in mates ener 553 
Examiner 


Ruling of, relating to testimony of witness for respondent that 
contract was made with respondent’s deceased agent sustained. 554 
Facts failing to show— 
damage by reason of breach of contract..................... 553 
deduction was necessary to meet agreement to give respondent 
protection Gn commmeeny. 0: oe oe Se eee: 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Eviprence—Continued . 
Facts showing— AD. 
purchase was made by agent upon his inspection and acceptance 
of produce 554 
Letter of deceased agent as 554 


Reputation 
Violation of act as not excused by establishment of 552 


EXAMINER 
Ruling of, relating to testimony of witness for respondent that 
contract was made with respondent’s deceased agent, sustained. . 


EXCEPTIONS 
Impropriety of consideration of unproved allegations in 


INSPECTION 
Lack of implied warranty after opportunity for 


LICENSES 
Revocation 
Respondents’ license under act revoked for repeatedly reporting 
and accounting to their consignors for less than they received 
for consigned fruits and vegetables, and for failure to keep 
records for a period of two years 


Prior DIscrpLINARY ORDER 
Consideration of, in evaluation of administrative penalty 


RECOUPMENT 
Losses on unrelated transactions as not subject to................ 


REPARATION 
Breach of Contract 

Where complainant agreed to give respondent protection on 
carload of apples because they were not up to contract specifi- 
cations, and there is no evidence that respondent suffered any 
loss or damage by reason of the breach of the contract, it is 
held that complainant is entitled to reparation in the amount 
of the original contract price 


Failure to Pay 

Where evidence supports complainant’s position that the sale 
of the tomatoes was made without any express representation 
as to their quality or condition, and no warranty can be 
implied as the tomatoes were purchased after inspection 
by respondent’s agent and opportunity for thorough examina- 
tion was afforded, it is held that reparation should be awarded 
the complainant for the agreed amount of the purchase price 
which respondent failed to pay 


Protection against Losses 
Where respondent sold and delivered a carload of rutabagas 
promising to protect against any loss arising from decay, 
held complainant could recover for loss subsequently arising, 
and for freight paid in excess of that figured by respondent 
in computing drafts for delivered price less freight 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930-—Continued 


REFPARATION FOR— ae 
Failure to pay— “No. 
purchase price 554 
Overpayments 
Protection against losses................ 
Transportation charges 


REPUTATION 
Violation of act as not excused by establishment of 


SUPPLEMENTAL ORDER 
Stay of Order 

Operation of the reparation order in this docket, dated December 
14, 1943, stayed pending decision on respondent’s petition for 
reconsideration 

Operation of reparation order in this docket, dated December 
20, 1943, stayed pending the decision on the respondent’s 
petition for reconsideration 


VIOLATION OF AcT 
Failure to— 
account 
keep and preserve records 
Failure to pay— 
purchase price 


WARRANTIES 
Lack of implied warranty after inspection 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ConTEMPT 
Circumstances under which court in its discretion will deny application to 
be admitted to bail pending appeal from order which imposed compensa- 
tory fine for contempt, 129 F. 2d 374 
Command to corporation as constituting command to officials responsible 
for conduct of its affairs who may be punished for civil as well as criminal 
contempt, 126 F. 2d 370 
Compensatory Fine 
Where milk company officer used another corporation to operate the 
former company’s receiving station for purpose of avoiding payments 
by the company into equalization pool, and his acts caused the other 
corporation to become insolvent, it is held that the interlocutory 
and final injunction decrees which imposed a compensatory fine of 
$42,236.74 on such officer for contempt for benefit of market 
administrator was in accordance with mandate of Circuit Court of 
Appeals directing determination of amount of fine, 135 F. 2d 54.... 
Corporations 
In civil contempt proceeding by United States against treasurer and 
sole stockholder of corporate handler of milk for noncompliance with 
mandatory injunction and temporary injunction requiring payment 
of money due under milk market in order, where the sole stockholder 
by a course of conduct over a period of time deliberately rendered 
corporation incapable of complying with decrees requiring payment 
of money among other propositions, it is held: (1) command to 
corporation is in effect a command to officials responsible for its 
affairs; (2) stockholder of corporation is subject to commitment for 
civil contempt; (3) findings of fact recited in master’s report are 
conclusive; (4) it was too late for Government to go back of adjudica- 
tions and proceed on theory that purchaser of milk was but the alter 
ego of sole stockholder of corporation, who should be held personally 
liable as handler obligated to make payments to market administrator; 
(5) commitment of treasurer for contempt could not be upheld on 
theory that company purchasing the milk was in contempt where 
company was not party to contempt proceeding; and (6) where 
treasurer’s and stockholder’s acts had deliberately rendered corpora- 
tion incapable of complying with decrees requiring payment of money, 
District Court had power in civil contempt proceeding to impose a 
monetary fine against treasurer, payable to the creditor, 126 F. 


Denial of application by appellant to be admitted to bail with leave to 
appellant to apply to District Court for modification of order in 
respect to terms of payment of compensatory fine in light of appel- 
lant’s financial status, 129 F. 2d 374 


Courts 
Compensatory fine imposed upon officer of corporation for contempt for 
benefit of market administrator held proper in accordance with mandate 
of Circuit Court of Appeals, 135 F. 2d 54 
District Court’s decree will not be reversed for failure to make findings in 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
Courts—Continued 
accordance with procedural rule where under circumstances no useful 
purpose would be served, 108 F. 2d 342 
Findings of fact recited in master’s report confirmed by district court held 
conclusive even though evidence before master was not included in record 
on appeal to Circuit Court of Appeals, 126 F. 2d 370 
Judicial Review 
Power of courts, to upset interpretation of highly technical adminis- 
trative order duly made and administered by responsible officers, 
108 F. 2d 342 
Discretion of Court 
Where acts of sole stockholder of corporate handler of milk rendered 
corporation incapable of complying with court decrees requiring 
payment of money due under milk marketing order, the stockholder’s 
application to be admitted to bail pending appeal from court order 
which imposed upon him a compensatory fine for contempt and 
commitment to jail will be denied in exercise of discretion by Circuit 
Court of Appeals, and such application should not be granted on 
ground that contemnor was wholly without means to pay the com- 
pensatory fine, since such facts could be presented to District Court 
which in its discretion might modify the order, 129 F. 2d 374 
Final decree as merging and superseding terms of interlocutory decree for 
purpose of adjudging acts in contempt, 126 F. 2d 370 
Imposition of monetary fine upon sole stockholder of corporation held 
proper under terms of general prayer, 126 F. 2d 370 
Losses resulting from stockholder’s acts can be considered only from 
time of rendition of interlocutory decree, 126 F. 2d 370 
Officers of corporation held entitled to discharge from commitment where 
they can show corporation is no longer able to comply with decree of 
court, 126 F. 2d 370 
Officers of corporation may be committed for “civil contempt” as a means 
of forcing them to effect compliance by corporation, 126 F. 2d 370 
Power of court to impose remedial punishment of fine, 126 F. 2d 370 
Power of District Court, to commit stockholder of corporation as part of 
remedial process, 126 F. 2d 370 
Power of Federal District Court to impose a monetary fine against treasurer 
and sole stockholder of corporation, payable to creditor, 126 F. 2d 370. . 
Provisions of Clayton Act imposing one year period of limitations on 
proceeding for contempt, as applicable to punishment for criminal 
contempt only, 126 F. 2d 370 
Stockholder’s obligation to make reparation measured not by amount he 
could be shown to have profited, but by amount he made it impossible 
for corporation to pay in money as directed by court decrees, 126 F. 2d 370. 
INJUNCTION 
Allowances required to be made in determining amount of: compensatory 
fine, 126 F. 2d 370 
Circumstances under which stockholder could be held in contempt for 
violation of temporary injunction, 126 F. 2d 370 
Commitment of treasurer of corporation for contempt for noncompliance 
with court decrees cannot be upheld on theory that company purchasing 
milk was in contempt as latter was not party to contempt proceedings, 
126 F. 2d 370 
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Government cannot go back of adjudications and proceed on theory that 
purchaser of milk was but the alter ego of sole stockholder of corporation, 
who should be held personally liable as handler obligated to make pay- 
ments to market administrator, 126 F. 2d 370 

Rendition of final decree granting mandatory injunction as not precluding 
adjudication for civil contempt of interlocutory decree granting temporary 
injunction for acts committed before it had been superseded by final 
decree, 126 F. 2d 370 

Treasurer and sole stockholder of corporation subject to commitment for 
civil contempt for failing to pay money under act, where mandatory 


Treasurer held entitled to release from commitment upon supervening 
event of handler’s adjudication in bankruptcy, 126 F. 2d 370 


JUDGMENT 
Officers in “civil contempt” do not become personally liable for obligations 
of corporation under court decree, 126 F. 2d 370 


Orper No. 4 (Greater Boston) 
Equalization Pool ; 
Provisions of milk marketing order excluding from computation of 
blended or uniform price milk of defaulting handlers held valid, 
108 F. 2d 342 


Price Differentials 
Provisions of milk marketing order providing for, sustained, 108 F. 


Right of dealers in, and handlers of milk to challenge validity of milk 
marketing order with respect to, based on location of producers’ 
farms, 108 F. 2d 342 

Validity of 

Under Order No. 4 as amended, issued by Secretary under authority of 
the Agricultural Marketing Agreement Act of 1937, the order 
regulating the marketing of milk in the Greater Boston marketing 
area, it is held that Secretary is entitled to mandatory injunctions 
requiring the defendant handlers to comply with provisions of the 
order relating to price differentials and equalization payments; and 
it is further held that courts have no power to upset interpretation 
of highly technical administrative order administered by responsible 
officers, and that District Court’s decree cannot be reversed for 
failure to make findings in accordance with procedural rule, where 
under circumstances no useful purpose would be served, 108 F. 2d 342. 


STATUTES 
Construction of, by Secretary as authorizing differential ‘in prices, sub- 
sequently re-enacted by Congress without amendment, 108 F. 2d 342... 
Context and related clauses of provisions of Clayton Act regarding contempt 
considered, 126 F. 370 
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